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Abstract. The problem of local-government barriers to housing supply is fina lly 
enjoying its moment in the sun. For decades, the states did little to remedy this 
problem and arguably they made it worse. But spurred by a rising Yes in My 
Backyard (YIMBY) movement, state legislatures are now trying to make local 
governments plan for more housing, allow greater density in existing residential 
zones, and fo llow their own rules when reviewing development app lications. 
Th is Artic le describes and takes stock of the new state housing initiatives. 
relating them to preexisting Northeastern and West Coast approaches to the 
housing-supply problem; to the legal-academic literature on land use; and, going 
a bit further afield, to the federal government's efforts to protect the voting rights 
of African Americans in the Jim Crow South. Of particular interest. we will see 
that in California, ground zero for the housing cris is, the general plan is evolving 
into something that resembles less a traditional land-use plan than a preemptive 
and self-executing intergovernmental compact for development permitting, one 
which supersedes other local law until the local government has produced its 
quota of housing for the planning cycle. The parties to the compact are the state, 
acting through its housing agency. and the loca l government in whose territory 
the housing would be built. I argue that this general approach ho lds real promise 
as a way ofovercoming local barriers to housing supply, particularly in a world­
our world- where there is little political consensus about the appropriate balance 
between local and state control over land use, or about what constitutes an 
illegitimate local barrier. The main weakness of the emerging Californ ia model 
is that the state framework does little to change the local political dynamics that 
caused the housing crisis in the first place. To remedy this shortcoming, I propose 
some modest extensions of the mode l, which would g ive relatively pro-housing 
factions in city politics more political leverage and policymaking discretion and 
a lso facilitate regional housing deals. 

1 Martin Luther King Jr. Pro lessor of Law. UC Davis. For comment~ on earlier drafls I am 
indcbtc.d to Eric Biber. Sarah Bronin. Steve Calandri llo. Paul Diller. Rose Cuison Villazor. 
Ethan Elkind. Rick Frank. Dan Golub. !\dam Gordon. Brian Hanlon. Rick Hi lls. David 
Horton. John lnfranca Tom Joo . .loe Miller. David Schleicher. Rich Schragger. Darien 
Shanske. Ken Stahl. Ed Sull ivan. Christian Turner. and Katrina Wyman. This paper also 
benefited from presentations and feedback al the 7th Annual State and Local Government 
Law Works-in-Progress Conference at fordham University. the Binational Workshop on 
Intergovernmental Relations in Planning Practice at UCLA. and on the Oral Argument 
Podcasl. Thanks also to Michelle Anderson. Rick Frank. Jasmine Harris. Jennifer 
Hernandez. Jed Kolko. Al I ,in. and Aaron Tang for various productive conversations along 
the way: and to Peg Durkin, David Holl. and Sam IJacal-Oravcs for assistance with the 
research. 
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INTRODUCTION 

In 1971 . Fred Bosselman and David Callies famously described a "quiet 
revolution" in land-use law.2 Prodded by the nascent environmental movement. 
states were fettering local governments with new planning mandates, new 
requ irements for public participation, and new procedures for state-level review 
of local plans. In some instances, states seemed poised to preempt local land-use 
authority entirely. 

Looking back twenty years later. Callies remarked that the "ancient regime 
of local land use controls [had been] metamorphosed [rather than] overthrown.'"3 

The quiet revolution had culminated not in state preemption, but rather in the 
local embrace, or cooptation, of sensitive-lands and growth-control missions, and 
an overlay of environmental review and state-permitting requirements4-what 
economist William Fischel dubbed "the double veto."5 Development opponents 
who had lost a local battle could now use state law and state tribunals to take 
another whack. 

Callies expressed concern that the " plethora of ... requirements [might 
simply] choke off development. the good with the bad."6 His warning proved 
prescient. Anti-development interests used the new regulatory frameworks to 
s low housing production on urban and s uburban lands, not just in remote natural 
areas. In the coastal states that led the "quiet revolution," the supply of new 
housing was throttled, with devasting equity, economic and environmental 

. 7 
repercussions. 

But something new is afoot. California, posterchild for the housing crisis, is 
laying groundwork to make heretofore restrictive local governments allow as 
much new housing as " healthy housing markets" in ·'comparable regions of the 
nation" wou ld produce.

8 
Though a numbe r of states have set quantitative targets 

for the production of subsidized. income-restricted housing units, and a few states 
have instructed local governments to accommodate projected population growth 
with new housing at a variety of price points, California will be the first to assign 
market-rate housing quotas shaped by a nationally nonned standard. 

2 
FRED BOSSELMAN & DAVID CALLIES. THE QUIET REVOLUTION IN LAND lJSE 

CONTROL ( 1971 ). 
1 

David I.. Cal lies. lhe Quiel Revo/111ion Revisited. 46 .I. /\M. PLANNING Ass·N 135. 142 
( 1980). 

•
1 See general!v David L. Callies. 771e Quiet Revo/111io11 Nevisiled: A Q11ar1er Ce11/ury ql 
Progress. 16 lJRB. LAWYER 197 ( 1994). 

S WILi.JAM A. FISCHEL. ZONING R ULES!: THE EcONOMICS 0~ L 1\ND lJSE R F.GULATION 54-57 
(20 I 5). 
6 Callies. supra note 3. at 142. 
7 See infra Part I. 
8 See i~fra Part Ill.A. 
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These quotas are to be accommodated by local governments through the 
" housing e lements'' of their general plans.9 Belying its nominal status. the 
California housing element is transmuting into something that resembles less a 
traditional land-use plan than a preemptive and self-executing intergovernmen tal 
compact for development pennitting. The patties to the agreement are the state, 
acting through its hous ing agency, and the local government whose genera l plan 
the housing element rev ises. Developers may apply for permits on the authority 
of the housing e lement itself. irrespective of contrary local ordinances. at least 
unti l the jurisdiction has produced its quota of housing for the planning cycle . A 
local government must provide advance notice to the state before amending its 
housing element. and the state agency may respond by decertify ing the hous ing 
element, exposing the local government to financial and regulatory sanctions. 

Beyond the planning mandates, state legislators are also trying more directly 
to preempt local restrictions on housing density. 10 Pro-housing lawmakers have 
won national media acclaim for bills to upzone land near transit stations: to 
authorize duplexes or accessory dwell ing units (ADUs) on parcels that local 
governments zoned for s ingle-family homes; and to make local governme nts 
zone "reasonable" quantities o f land for multifamily housing. 11 Save for the ADU 
measures, most such bills have d ied. Yet out of the spotlight, state housing 
agencies are using rulemaking and general-plan review to advance an upzoning 
agenda. 12 

This A1ticle describes and takes stock of the new state hous ing initiatives, 
relating them to preexisting Northeastern and West Coast approaches to the 
housing-supply problem; to the legal-academic literature on land use; and, going 
a bit further afield, to the federal government's efforts to protect the voting rigl1ts 
of African Americans in the Jim Crow South. I shall argue that statutes which 
directly preempt local restrictions on housing of certain types or densities are 
prone to fai lure, but that the emerg ing California model of the plan as a 
preemptive intergovernmental compact for development permitting holds some 
promise. 

Local government have, by tradition, very broad authority over land use and 
housing development, which has come to be exerc ised through discretionary 
permitting regimes. This makes it easy for local governments to comply with the 
letter of a state ' s density mandates wh ile defeating the state's policy in practice. 
If the state tells localities to allow accessory dwelling units on parcels zoned for 
s ingle fami ly homes (for example) and the localities don't want them, the local 
governments can bring their zoning into compliance while using discretionary 
review to saddle ADU projects with expensive, ad hoc, and unpred ictable 
conditions. Local governments can also use their residual regulatory autho rity to 

9 For citations to the code provisions relevant to this paragraph. ~ec i1?fra Parts 11.B & Ill.A. 
10 See infra Part 111.B 
I I Id 
t2 Id 
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enact more systematic barriers to ADUs, such as costly building code 
amendments. setback or parking requirements, fees, layers of internal appeals, 
and so on. The history ofCalifornia's ADU statute illustrates this dynam ic all too 
vividly. 1

' 

If the state is to intervene effectively under such circumstances. it is not 
enough to make discrete, liberalizing changes to the local regulatory baseline for 
housing development. The state also needs some way to lock in the new baseline 
against the retrogressive tactics of local governments. inc luding bad-faith 
exercises of permitting discretion. 

The emerging California mode l of the general plan positions the state to do 
precisely this- and to do it in a manner that is politically discreet and responsive 
to local conditions. and thus suited to a world (our world) in which there is no 
general political consensus about the proper balance between state and local 
control over land use, or about what constitutes an illegitimate barrier to housing 
supply. 14 The baseline change occurs not by state leg islative command, but 
through the local government 's designation in its hous ing e lement of speci fi c 
developable parcels to accommodate its share of regional housing need, and 
thro ugh the local government 's articulation in the hous ing e lement of a schedule 
of actio ns to remove development constraints. These local commitments are 
made under pressure from the state, as the state determines housing need and 
penalizes local governments that do not adopt a new, "substantially compliant'· 
housing element every eight years. But the state's hand is not particu larly vis ible, 
as state- local negotiations over the hous ing element play out in a low-limelight 
administrative setting, rather than in the legislative arena. 

The ho us ing element's dejure status as a locally adopted ordinance, and the 
obscure process throug h which state approval is obtained, shou ld help state 
legislators parry any accusation that they have, through the housing-element 
framework, imposed a statewide zoning map and development code on local 
governments. Yet to the extent that hous ing elements are self-executing and 
supersede o ther local law a matter of state law, the aggregate set of housing 
elements should function much like a statewide zoning and development code, 
controlling perm itting by local governments until such time as the locali ty has 
produced its quota of housing for the cycle. 

The new regulatory baseline defined by a housing e lement is substantially, 
but not completely, locked in. A local government may amend its housing 
e lement w itho ut the state agency 's consent, but doing so is costly. The locality 
must provide advance notice and a justification, and the agency may respond by 

I J Id. 
1
'
1 For citations to the code provisions relevant to the argument previewed here. see i1!fro 

Pmts !II & IV. 



Beyond the Double Veto 6 

dece1tifying the housing element. exposing the local government to fi scal and 
possib ly regulatory sanctions. Much like the procedure for periodically 
redefining the regulatory baseline (with negotiated hous ing e lements), this lock­
in mechanism is just about right for a world lacking politica l consensus about the 
appropriate balance between local and state contro l over land use. It discourages 
local governments from circumventing the regulatory baseline. while leaving 
open a path for the most dogged and influent ial anti-housing jurisdictions to get 
what they want without bringing down the who le regime. 

All in all. the emerg ing California framework positions a pro-housing 
governor, acting through the state hous ing agency, to push very hard against local 
"NlMBYism·· when the political stars a lig n- and also to propitiate local ly 
powerful interests when necessary. 1

~ 

One sho uld not be too Pollyannaish though. The California model is sti ll 
evolving, and its full realization will require changes to the legal standard fo r a 
"substantially compliant" housing element. 16 Legislation may also be needed to 
refine test for local ordinances' consistency w ith the housing e lement, and to 
c larify that a ce1tified housing e lement supersedes local laws adopted by po pular 
vote or as charter amendments. And then there is the matter of projecti ng housing 
need. The traditional methods reward exclusionary locales with small housing 
quotas, and although Californ ia 's new "healthy housing markets" approach 
sounds promising, in the statutory particulars it leaves much to be desired. 
Finally, even if Cal ifom ia develops sensible housing targets, local governments 
with superior information about local practices, conditions. and political 
tolerances may still manage to bamboozle or cow the state agency into accepting 
dysfunctional housing e lements. 

This points up the California model 's most fundamental weakness: The state­
law framework positions an agency to pressure local governments from above. 
but it does not generate bottom-up political incentives for local officials to heed 
the outsiders they now ignore (prospective residents). 17 I shall argue, however, 
that w ith a few modest tweaks, the California model could be used to redistribute 
political authority and policymaking discretion at the municipal level toward 
relatively pro-hous ing actors-from the voters to the city council, and from the 
c ity counc il to the mayor. The extensions l propose would a lso fac ilitate the sort 
of c itywide and regional housing bargains for which Professors Rick Hills and 
Dav id Schleicher have advocated.18 In sum, the California framework could 
easily evo lve into a source of bottom-up as well as top-down attacks on local 

1., The acronym NIMBY stands for Not In My Backyard. and is an epithet used to dcscriht: 
anti-development activists who parochially defend current land-use pat1erns in their 
neighborhoods. 
16 The reforms previewed in this paragraph arc fleshed out in Part IV. infra. 
17 The outsiders. of course. arc the prospective residents who would henefit from t:xpansion 
of the housing supply. 
IR See iJ?fra Part IY.B. 
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barriers to new housing, and withoul the need for radical measures such as 
allowing nonresidents to vote in local elections. 

The balance of this Article unfolds as fo llows. Part I furnishes the motivation, 
briefly describing the transformation in housing supply and prices that has 
occun-ed over the last fifty years, and its social, economic and environmental 
consequences. This sto1y will be familiar to many readers. who are invited to skip 
ahead. Part II provides an overview of state frameworks that developed from the 
1970s to the 1990s for superintending local regulation of housing supply. and the 
critiques these frameworks engendered. Pa,t III describes notable recent reforms 
to the state frameworks. focusing on California but also flagging examples from 
other states. Pait IV offers a tentative defense of planning for housing through 
preemptive intergovernmental compacts, and explains how the Cali fornia model 
could be extended to put bottom-up as well as top-down pressure on local barriers 
to housing supply. The leitmotif of Part IV is an argument that the problem of 
overcoming local barriers to housing supply is, structurally, very s imilar to the 
problem the federal government faced in the 1960s when it unde1took to 
dismantl e Jim Crow. The emerging California model of the plan can be 
understood as an adaptation of the regulatory paradigm of the federal Voting 
Rights Act for a structurally similar problem whose solutions are not (yet) the 
object of a sustaining consensus in the body politic. 

I. MOTIVATION: BOOMS WITIIOUT BOOMTOWNS 

A. The Stylized Facts 

Fornearly all of American history, economic development unfolded more or 
less as fo llows. 19 A new technology or discovery would make certain places 
suddenly valuable. Entrepreneurs would locate in the high-value places and bid 
up wages. causing workers to flood in. A construction boom would ensue, 
furnish ing housing to workers who had relocated from other parts of the country. 
Speculati ve bubbles or a temporary imbalance between supply and demand 
occasionally drove the price of housing above the cost of construction, but these 
fluctuations were temporary.20 

19 The;: ~Iory briefly su111111arizcd here is told in much greater depth in David Schleicher. 
Stuck! The Lmv and Economics of f?eside/1/ial Stagnation. 127 YALE L.J. 78 (2017). and 
Peter Ganong & Daniel Shoag. Why Has l?egiona/ Income C'onve1xe11ce in the US 
Dec/ined7• I 02 J. lJRR. ECON. 76(2017). 
20 On the;: relationship betwee;:n housing costs. construction costs. and land costs. sec 
generally Edward Glaeser & Joseph Gyourko. 771e Economic !111plicatio11s of Housing 
Supp~v. 32 .I. ECON. PF.RSI'. 3 (20 I 8). 
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This farn iliar pattern has broken down. The major cities of the West Coast 
and the Northeast have experienced a massive. decades-long economic shock 
accompanied by little population growth.21 The population influx that has 
occurred in these economically fortunate places is concentrated among high 
earners. Wages for low-skilled labor have been bid up too, yet without 
occasioning the usual inflow of working-class people seeking a better life. The 
long-term trend toward interstate convergence in wages slowed in the 1980s and 
has now stopped.22 A big part of the story is that local land-use restrictions have 
prevented the housing supply in economically successful regions from expanding 
to accommodate more workersY The price of the existing stock of dwelling units 
was bid up by high-human-capital types to the point that it's no longer 
worthwhile for low-sk ill workers to emigrate from low-wage regions. 

Proving the point that the escalation of metro-area housing prices is not a 
nationally uniform phenomenon. economists Edward Glaeser and .Joseph 
Gyourko estimate that as of 1985, about 6% of metropolitan regions had a median 
home price exceeding 1.25 times the cost of production.24 By 20 13, it had 
doubled to 13%, still only a modest fraction of the nation's metro regions as a 
whole.25 Yet the small subset of metro regions afflicted by high housing prices is 
very economically significant. Los Angeles, San Francisco, New York, Seattle, 
the District of Columbia, Boston. and Denver are all in the high-cost bins.26 They 
have barely expanded their housing supply. even as the affordable metropolises 
of the South and Southwest- cities such as Atlanta. Charleston, Orlando. 
Houston. Phoenix, and Las Vegas-issued building permits between 2000 and 
2013 totaling 30%-60% of their year-2000 housing stock.27 

Geomorphology is an obvious difference between the high-cost coastal cities 
and their still-affordable counterparts in the South and Southwest, but regulation 
rather than "oceans and slopes" seems to be the principal barrier to expanding 
the housing supply in high-cost regions.28 In a careful study of Manhattan. 
G laeser and co-authors found that the cost of adding a new floor to an existing 
building, while very expensive, was only about halfofwhat the additional living 
space would sell for.29 

21 See David Schleicher. Ci(v Unplanning. 122 YALE L.J. 1670. 1675 (20 13). 
22 Ganong & Shoag. supra note 19. 
23 While a big pa11 of the story. this is not all or it. See Schleicher. supra note 19 (discussing 
other barriers to migration). 
24 Glaeser & Gyourko. supm note 20. at 13 tbl. 2. 
2s Id. 
26 Id. at 14 n. 8. 
17 Id. at 19 frg. 3. 
18 See. e.g. Edward L. Glaeser & Bryce A. Ward. The Causes and Consequences of land 
Use Regulalion: Evidence from Grea/er Bos/on. 65 J. URB. ECON. 265 (2009). 
29 Edward L. Glaeser et al .. Wl~v Have /lousing Prices Gone Up?. 95 AM. r-:coN. REv. 329 
(2005). 
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The scholarly consensus holds that regulatory barriers to new housing have 
become much more stringent in the high-cost regions since the late 1960s or early 
I 970s.30 Exactly how much more stringent is hard to say, because it is difficu lt 
to quantify regional and over-time variation in the intens ity of land-use 
regulation. Local regulations can take an almost innumerable number of fonns­
height limits. density and lot-size limits, setback requirements, design guidelines, 
neighbor notification requirements, development fees and in-kind exactions. 
historical preservation, price restrictions. open space preservation, environmental 
review req uirements, prevai ling-wage and local-workface labor requirements. 
and so fo1th. 

Moreover, while the original theory of zoning presupposed that confo1ming 
projects would be approved as of r ight, development pe1mitting in the high-cost 
states has become thoroughly discretionary, requiring project-by-project 
negotiations over design. scale, pu blic benefits. affordable housing set asides, 
and so much more.31 Local governments and neighborhood N IMBYs use this 
discretion to kill projects they disl ike, and though some projects make it throug h, 
the delays and uncertainties can be very costly.32 The actual intensity of land-use 
regulation is a function not just of the rules that exist on paper, but of the interest 
groups that have organized to enforce them , and the attitudes and priorities of the 
local officials who implement them.33 

In an attempt to quantify and compare land-use regulations. economists have 
surveyed nationally representative samples of local publ ic officials and 
aggregated the results into indices.34 The general finding, unsurprisingly. is that 
metro areas with more stringent regulations a lso have higher housing prices.35 In 
theory. this could reflect the internalization of aesthetic and congestion 
externalities from new development, but studies that attempt to quantify benefits 

30 For leading reviews. see FISCI-JF,1., supra note 5: Joseph Gyourko & Raven Molloy. 
Regulation and I lousing Supply. 5 HANDBOOK OF REGIONAL & URBAN ECON. 1289(20 15). 
J

I See generally Daniel I'. Selmi. n1e Conlrac/ Transformation in /,and Use Regulation. 63 
STAN. L. REv. 591 (2010). For an in-depth look at discretionary development pen11itting in 
the San f-rancisco Bay Arca. sec Moira O'Neill. Giulia Gualco-Nclson & Eric Biher. 
Developing Po!ic_v.fi-0111 the Ground Up: Examining Entitlemenl in /he Bay Area 10 lriform 
California ·s Housing Policy Debates. 25 HASTINGS ENVT'L L..1. I (20 I 9). 
32 Id See also Edward L. Glaeser & Joseph Gyourko. The Impact of Zoning on I-lousing 
Affordability (NBER Working Paper No. 8835. Mar. 2002). 
https://www.nbcr.org/papcrs/w88 3 5 . 
.1.1 Cf Glaeser & Ward. supra note 28. at 266 (concluding from detailed study of Boston­
area suburbs that one of the most basic facts about land use regulations is that they 11rc 
--often astonishingly vague"). 
J

4 For a review. see Gyouko & Molloy. supra note 30 . 
.15 Id 
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as wel I as costs have largely found that the costs of density restrictions far 
outweigh the benefits_.1c, 

There is no national time-series dataset on land use regulation in metro areas, 
but scholars have assembled detailed time series for Cali fo rn ia. the Boston area, 
and a few other locales. Di fference-in-difference studies using these data 
corroborate the national, cross-sectional analyses: the adoption of most types of 
development restrictions reduces the number of housing units permitted in the 
next time period, relative to "control" jurisdictions that did not enact such 
restrictions:17 The over-time studies also confirm that there was a dramatic 
upswing in the number and variety of land-use regulations at the local level 
starting in the late I 960s or 1970s. in what are now the expensive coastal 
regions.38 Other studies have shown that state environmental review laws (of 
s imilar vintage) are used by neighboring homeowners, unions, and other non­
environmental interests to stop, slow, or extract concessions from housing 
developers. 39 

There is, however, one important commonality between the high-cost metro 
areas of the West and Northeast, and the low-cost metros of the South and 
Southwest: Extant residential neighborhoods have experienced little 
"densification,'' except by filling in vacant lots.40 This represents a significant 

Jc. See David Albouy & Gabriel Ehrlich. I-lousing Productivity and the Social (' nst q( land­
Use Restrictions. J. URD. ECON. (fo11hcoming 2018). and sources c ited therein. 
31 

See. e.g .. Kristoffer Jackson. Do Land Use Regulatinm St/fle Residemial Development? 
Evidence from California Cities. 91 J. URB. ECON. 45(2016). 
'

8 See. e.g .. Glaeser & Ward. supra note 28. al 269-71: Jackson. supra note 37. Using 
Google's ngram service. Fischel shows that in the corpus of written work known to Google. 
references to "growth management" were very scarce before 1970 and shoot upward after 
then. See FISCHEL. supra note 5. at 194-96. 
JIJ .Jennifer L. Hernandez. Cal((ornia Environmenlal Quality Act Lawsuits and Cal(fomia'.I· 
Housing Crisis. 24 HASTINGS ENVT'L L.J. 2 I (20 18): Stephanie M. DeHerrera et al .. In the 
Name of the Environment: Litigation Abuse Under CEOA. Holland & Knight (Aug. 2015). 
hltps://penna.cc/SV3 V-F5L2. These studies show that roughly 80% CEQA suits are tiled 
against infi ll housing. They have been crit icized for implying that CEQA litigation is 
frequent. notwithstanding that the studies do not estimate the probabil ity of an infi ll (or 
other) project facing a CEQA suit. See. e.g .. Moira O'Neill. Giulia Gualco-Nclson & Eric 
Biber. Developing Land Use l'olicy_(rom the Ground Up: faamining En1i1/emen1 in the Bay 
Area to Inform California's Housing Policy Debates. 25 HASTINGS ENVT'L L..I. I . 34-35 
(20 I 9). I lowevcr. even if only a small fraction of infill proj ects are litigated on CEQA 
grounds (as O'Neill ct a l. fi nd). it doesn' t follow that CEQA is an insignificant source of 
delay and costs. The li tigation rate may be low precisely because developers go to great 
lengths lo "bulletproof" environmental review documents or to pay off groups that could 
bring a CEQA suit. Cf Vicki Been. Cnmmunity Benefits: A New l.ocal Government Tool or 
Another / 'aria/ion on the Exactions Theme. 77 U. C111. L. Ri:ov. 5 (20 I 0) (describing 
emergence of contracts between developers and community groups whereby the groups 
agree not to sue or otherwise oppose a project. in return for benefits from the developer). 
40 Issi Romen. America ·s New i'vfetropolitan Land~cape: Pockets 0/Dense Co11strnc1ion In 
A Dormant Suburban lmerior. Bui LDZOOM. Feb. I. 20 I 8. 
htlps://www.huilcuoorn .co111/ blog/pockcts-of~dense-construt:tio11-in-a-donnam-suhurban-
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change from patterns of development prior to the Great Depress ion. as it used to 
be common for s ingle-family homes in growing regions to be tom down and 
replaced by small apartment buildings.41 When hous ing starts picked up again 
after World War II , the old pattern of intensification did not materialize. Whether 
due to the spread of Eucl idian zoning,42 the interstate hig hway system,43 or the 
increasing popularity of private covenants,44 housing development s ince the 
l 940s and especially post-1970 has occurred mostly through building on vacant 
land.45 

The principal difference in the pattern of development between expens ive 
coastal metro regions and their affordable in land counterparts is that less raw land 
has been converted from non-housing uses in the former areas. Oregon and 
Washington have had some success prodding c ities to repurpose residentially­
zoned lots for denser hous ing, yet " the increase in [Portland and Seattle's] rate 
of housing production pales in comparison to what similarly-sized cities like 
Phoenix and Atlanta have achieved throug h outward expansion."46 As for the 
much-ballyhooed "return to the cities" that started in the 1990s. the c ities that 
increased their hous ing supply have done so largely by accommodating denser 
development in a few s mall pockets, often in formerly commercial or industrial 
zones, rather than by permitting higher-density construction in extant residential 
neighborhoods.47 

8. Causes 

Why did some metro regions throw up the ban-icades to new housing while 
others continued to welcome develo pment, at least in previously no n-residential 
areas? A standard v iew, popularized by econo mist William Fischel in his 2001 
book The Homevoter Hypothesis, is that suburban governments are de facto 
homeowner cartels, dominated by "homevoters'· who seek to restrict 

interior. Romcm notes that the 1960s saw a modest upswing in densifical ion. hut this was 
choked off by the 1970s. 
41 Id. 

'
12 On which see Will iam A. Fischel. An Economic lfisto1:v (!/ ZoninK and a Cure.for Its 
£xc!usionmJ' Effects. 4 1 URH1\N STUD. 3 I 7 (2004). 
4> CI.AYTON NAL,L. THE R OAD TO INEQUALITY: I IOWTI-IE FEDERAL I IIGHWA Y PROGRAM 

POLARIZED AMF.RICA AND U NDERMINED CITIES (20 18). 

•
14 Erin/\. Hopkins. The Impact q[Communitv Associatiom- on Residemial Properly /"alues. 
43 l-lousrNG & soc·v 157 (2016) (reviewing literature). 

'
15 Romem. supra note 40. no tes that some dcnsification did occur in lhe 1960s but this was 
largely choked off by the 1970s, 

'
16 Issi Romem. Can US Cities Compensate/or Curbing Sprawl ~v Growing De11ser7• 

BurLDZOOM (Sept. 14. 2016), hrtps;// www.bui ldzoom.com/blog/car1-1.:ities-co111pcnsate-for­
curhi n g-spraw 1-hv-growi ng-dcnscr. 
47 See Romcn. supra note 40. 
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development as a way of avoiding changes that might jeopard ize the value of 
their most important asset.48 There are some puzzles though. No one suburb can 
exercise much power over the overall supply (and hence price) of housing in a 
metro region composed of numerous suburbs. And why would suburban 
homeowner "cartels" vote en masse against housing starting in the 1970s, but not 
beforehand, and why in the No,theast and the West, but not in the South? 

Fische l posits that general price intlation, and the environmental movement. 
largely exp lain the 1970s inflection point. Inflatio n made homes into more 
economically important assets.49 The env ironmental movement engendered local 
open-space and "small is beautiful'' initiatives. particularly in affluent, 
topographically interesting communities. which raised the real price of existing 
homes. This may have triggered a vicious spiral, as homeowners observing ris ing 
prices became more focused on protecting the value of their ever-more-important 
asset. Corroborating Fischel's hypothesis, Saiz finds that metro areas whose 
natural geography most constrains hous ing production- and which therefore 
" naturally'' experience larger housing-price runups during local economic 
expansions-are also the metro areas with the tightest regulatory cons traints.so 
The small s ize of towns in the Northeast, and the availabi lity of the ballot 
initiative in the West, made local governments in these areas particular easy for 
homeowners to control.51 

Empirically, the enactment of growth controls in a given suburb makes it 
more likely that nearby suburbs w ill do the same.52 Thus do the decentralized 
decisions of many politically independent subdivisions cumulate into region­
wide barriers to new housing. Developers are pushed outward. into rural exurbs 
where owners of undeveloped land (farms) tend to have more political power.SJ 
or inward, into central cities, which were long thought to be contro lled by 
"growth machine" business coalitions.54 

If growth machines truly dominated urban politics, the detlection of 
development pressure from the suburbs might not constrain the region-wide 
supply of housing very much. But in economically productive coastal cities, the 

4
~ WILLIAM A, FISCHEL. THE H OMEVOTER I IYPOTIIESIS: How I IOME VALUES INFLUENCE 

LOCAL GOVERNMENT TAX/\ TION. SCIIOOL F INANCE. /\ND LAND-lJSE POLICIES (200 I ). 

'
19 For homeowners who purchased wirh a fixed rate mo11gage and are still leveraged. a 
nominal increa~e in the price of housing translate into real increases in the homeowncr·s 
wealth. 
50 Albert Saiz. The Geographic /Jetermi11ants qf Housing Supp(v. 125 Q.J. ECON. 1253. 
12 72-82 (20 I 0). 

51 
FISCHEL. supra nole 5. at 163-218. 

52 Jan K. Brueckner. Testing.for S1rategic Interaction A111011g Local Governments: The Case 
of Growth Conrrols. 44 .f. URB. EcoN. 438 ( 1998). This is consent with strategic behavior 
by participants in a cartel. though it might be innocent copycatting. 
53Michelle Wilde Anderson. Sprm11/'s Shepherd· The Rural Co11111y. 100 CAL. L. R EV. 365 
(2012). 
54 F1SC1-lf.L. supra nolc 5. at 296-98. 
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growth machine ran out of steam.55 In 1960. Los Angeles was zoned for four 
times its then-current population.5(, Today, it's zoned for the number of people it 
has.57 Using parcel- level data from New York, Been and colleagues find that the 
probabi I ity of a parcel being upzoned for higher-density development is inversely 
correlated with the proportion of owner-occupied parcels nearby. 5H Anti­
development " homevoters" are clearly exercising sway in the central city, not 
just in little homogeneous suburbs.59 

One might think that renters, who comprise a large share of the voting­
eligible population in many cities. would be stalwart all ies of developers. But 
renters vote at much lower rates than homeowners.60 and though renters are 
generally more pro-development than homeowners----<:onsistent with the 
homevoter hypothesis61- renters in expensive cities have c lassic "NIMBY" 
preferences. They oppose projects in their neighborhood, even though they 
would favor c itywide measures to increase housing development.62 A las their 
neighborhood-level preferences are likely to be more consequential for new 
development (or its absence), since upzoning and project-approval decis ions tend 

55 See general~v Vicki Been. City NIMBYs. 33 .I. LAND USE & 1-:NVTL. L. 217 (2018): 
Schleicher. supra note 2 1. 
56 Greg Morrow. The Homeowner Rcvolut ion: Democracy. I ,and Use and the Los /\ngclcs 
Slow-Growth Movement. 1965-1992. fig. 3 ( UCL/\ Electronic ·n1e~es and Dissertations. 
2013). https://escholarship.org/uc/itcm/6k64g20f#page-1. 
57 Id (more precisely. for 92% of the number or people that it has). 
58 Vicki Been. Josiah Madar & Simon McDonnell. Urban land-Use Regulation: Are 
Homevoters Overtaking the Growth Machine?, 11 J. EMPIRICAL LEG. STUD. 227(2014). The 
same pattern occurs in Los Angeles. See C.J. Gabbe, Wftv Are Regulations Changed? A 
Parcel Analysis of Upzoning in Los Angeles. 38 J. PLANNING EDUC. & RESEARCH 289 
(2018). 
59 See Morrow. supra note 56. for a detailed. 30-year case study of Los Angeles. showing 
that .. local groups of largely amucnt, white homeowners used the community planning 
process to effectively re-direct growth away lrom their communities towards lower-income. 
minority areas that did not have strong local organizations to resist these changes." Id. at 14. 
60 For a review oft he literature and new estimates that plausibly identify the causal effect of' 
homeownership on turnout. sec Andrew Hall & Jesse Yoder. Docs Homeownership 
Influence Political Behavior? Evidence from Administrative Data (working paper.2018). 
See also Brian J McCabe. Are Homeowners Better Citizens? Homeownership and 
Community Participation i11 the United States. 91 Soc. FORCES 929(20 13) (finding that 
homeownership positively correlales with turnout in elections hut not with fonns of civic 
pa11icipation that do not afTect value of'homc). 
61 Michael Hankinson. When Do Renters Behave Like Homeowners? High Rent. Price 
Anxiety. and NIMBYism. 112 AM. POL. Sci. REV. 473 (2018): William Marble & Clayton 
Nall. Where Interests Trump Ideology: 1-lomeownership's Persistent. Role in Local I-lousing 
Development Politics (Oct. 4. 2018). 
62 Hankinson. supra note 61. 



Beyond the Double Veto 14 

to be made on a ne ighborhood-by-neig hborhood basis. with counc ilmembers 
deferring to one another on projects in their districts.63 

Finally. anti-gentrification activists have become a fixture o f urban politics 
in expensive cities.64 and have used discretionary pem1itting reg imes and state 
environmental review laws as leverage to demand expensive "community benefit 
agreements" from developers.65 The costs, delays. and uncertainties involved in 
negotiating a community benefit agreement constitute a large, de facto tax on 
new housing development in the urban core. 

C. Consequences 

Barriers to housing development in the expens ive coastal metro areas have 
at least three types of deleterious impacts: they exacerbate socioeconomic 
inequal ity: they induce pollution. particu larly greenhouse gas em issions: and 
they underm ine national economic welfare. 

I. inequality 

The runup in housing costs in economically productive coastal regions has 
made incumbent homeowners rich.66 One study fi nds that returns to housing 
account for nearly all of the much-discussed increase in capital 's share ofnational 
income s ince 1970.67 Other studies show that land-use restrictions exacerbate 
segregation within metropolitan regions.6x 

63 Schleicher. supra note 21. 

r,4 Nancy 1-1 Kwak. Anti-Gentrification Campaigns and the flgl11for Local Control in 
Cal{fornia Cities. 12 N EW GLOBAL STUDIES 91 (201 8). 
65 Been. supra note 39. 
66 See. e.g .. Glaeser & Gyourko. supra note 20. at 20-23 (""The big w inners from the 
reduction in housing supply arc a small number or older Americans who bought when 
prices were much lowcr··): David Albouy & Mike Zabek. Housing Inequali ty (NBER Paper 
No. w2 I 916. 2016) (documenting increase in housing-consumption inequality since 1970. 
and showing that it is mostly due to location-specific changes in dwell ing-unit value rather 
than more dispersion in the size and other observable characteristics of dv,ell ing units 
consumed by the rich and the poor). 
67 See Matthew Rognlie. Deciphering the Fall and Rise in !he Net Capital Share. 
Accwnulalion or Scarcity?. 2015 BROOKINGS PAPERS ECON. ACTIVITY I. To be sure. a more 
l i beral regime of land use in expensive coastal cities would not necessarily reduce returns to 
capital. Liberalization would probably reduce the val ue of the existing housing stock. but 
increase the value of land. 
<,R Michael C. Lens & Paavo M onkkoncn. Do Strict Land Use Regulations Make 
Metropolitan Areas More Segregaled by Income?. 82 J. AM. Pl.ANNING Ass·N 6 (20 16) 
(showing strong correlation between land use regulat ion and income segregation across 
metro areas); Jessica Trounstine. The Geography of Inequality: 
How Land Use Regulation Produces Segregation and Polarization (July 2018) (showing that 
restrictive land use policies exacerbate racial segregation). 
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There are also serious implications for intergenerational socioeconomic 
mobi lity. Us ing income-tax microdata, Raj Chetty and co-authors have shown 
that intergenerational mobility in the United States varies greatly with 
geography.69 "Some [locales] have . . . mobility comparable to the highest 
mobility countries in the world, such as Canada and Denmark. while others have 
lower levels of mobi lity than any developed country for which data are 
ava ilable. "70 Th is is not j ust the byproduct of chance variation in the distribution 
of. say. "good families' ' across localities. Comparing siblings who moved to 
high-mobility zones at different ages, and examining the subset of people who 
were displaced by adverse economic shocks, Chetty and Hendren estimate that 
one-half to two-thirds of the geographic variation is causal.71 Children who had 
the bad luck of growing up in a low-opportunity community would have fared 
much better if their parents had relocated to a high-opportunity region.72 

Many of the high-oppo1t unity communities are found in the expensive 
coastal areas.73 If more poor families could afford to emigrate from the South and 
the declining regions of the Midwest, more poor children would reach the middle 
class. 

2. Environment 

Regulatory ba1Tiers to hous ing production in coastal cities displace growth 
to regions with less temperate climates and more autocentric commuting patterns, 
resulting in greater greenhouse gas emissions.74 Americans who move to 
opport unity nowadays are mostly moving to the Atlantas. Houstons. and 
Phoenixes of the world, not to the mild coastal climes of Los Angeles, San 
Francisco, Portland, and Seattle. Within metro regions, development restrictions 
in city cores and inner suburbs push growth to outly ing rural areas, gobbling up 
land that may have value as natural habitat or parkland, and relegating the new 
homeowners to greenhouse-gas-intensive commutes.75 

69 R(\j C helty et al.. Where is the Land ql Opportunity? The 0eograpl~v qf Intergenerational 
Mobility in the United Stales. 129 Q.J. ECON. 1553(20 14): Raj C hetty & Nathaniel 

Hendren. The Impacts of Neighborhood1· on Intergenerational Mobility II: County-Level 
Estimmes, 133 Q.J. ECON. 1163 (2018). 
70 Id at 1556. 
71 Chelly & Hendren. supra note 69. <1t 2-4. 
72 Chctty & H endren. supra note 69. al 6. 

n Arthur /\col in & Susan Wachter. Opportunity and Housin~ Access. 19 CITYSCAPE 135 
(20 17). 
74 See general~v EDWARD GL,\ ESER, TRIUMPII OFTHE Cnv (20 I I ). 
7
" NATHANIEL DECKER ET Al. .. RIGHT TYPE, RIGHT PLACE: ASSF,SSING THE ENVIRONMENTAL 

AND ECONOMIC IMPACTS or INrlLL RESIDENTIAL D EVELOPMENT T HROUGH 2030 (M ar. 10. 
2017), hllns://ternercenler.berkelev.cdu/right-l vpc-right-place. 
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California is famous in environmental circles for its ambitious g reenhouse­
gas emission targets. So far. the state is making impressive progress-except in 
the lransportation sector.76 California has little hope of meeting its 2030 and 2040 
targets without a huge reduction in transportation emissions, and this is unlikely 
to be achieved un less urban and suburban communities start accommodating a 
lot of new, higher-density housing, particularly near transit stations.77 

3. National Economic Welfare 

As David Schleicher and others have emphas ized, barriers to new housing in 
economically successful metropolitan regions have national economic 
consequences. 78 They deprive wou Id-be residents of the "agglomeration" 
bene fits of dense labor markets, where stiff competition among firms for workers 
raises wages: where workers have insurance (in the form of many fallback job 
options) in the event that they prove to be a bad fit with one employer: and where 
innovation is nurtured by the everyday exchanges that occur when people live 
and work close to others who are similarly engaged.79 Sch leicher also observes 
that mobility barriers make it harder for the Federal Reserve Bank to establish 
sensible monetary policies.80 A lax monetary policy. cal ibrated lo regions of the 
Un ited States that have suffered negative shocks, would cause inflation in the 
thriving regions, whereas a tighter policy suited to the successful reg ions would 
perpetuate unemployment in other areas. 

Econom ists have tried to quantify the national-welfare losses from 
underproduction of housing in expensive coastal markets. These effo1ts are 
model-dependent and rest on strong assumptions, but by most estimates GDP 
would be at least a couple of percentage points higher if housing supply could 
expand to the "natural" equili brium point where price equals the average (non­
regulatory) cost of production.8 1 

Finally, there is some evidence that people underestimate losses to their own 
welfare from long commutes.82 Causal c laims about this alleged cognitive bias 

76 CALIFORNIA AIR RESOURCES BOARD.20 18 PROGRESS REPORT: CAUFORNIA ' s 
SUSTAINABLE COMMUNITIES AND CLIMATE PROTECTION ACT. 
https://ww2.arb.ca.gov/sites/defaull/ files/20 I 8-
I I /FinaI20 I 8Rcport SB 150 112618 02 Report.pd!'. 
77 Liam Oil Ion. California Won't Meet lr.1· Climate Change Goals Withow a Lot More 
/-lousing Density in Its Cities. L./\. TIMES. Mar. 6. 2017: Dav id Rooerts. Cal/fornia Has a 
Climate Problem. and Ifs Name Is Cars. Vox. Aug.22.20 17. 
78 

See. e.g.. Schleicher. supra note 19: Glaeser & Gyourko. supra note 20: Chang-Tai Hsieh 
& Enrico Moretti. Why Do Cities Matter? Local Growth and Aggregate Growth (2015). 
7Q Id. 
80 Schleicher. supra note 19. at 88-96. 
81 See Glaeser & Gyourko. supra note 20 (reviewing literature). 

R
2 The seminal paper is Alois Stutzer & Bruno S. Frey. Stress that Doesn't Pay. "the 

Commuting Paradox. I IO SCAN. J. ECON. 339 (2008). 
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are a bit suspect, since researchers have not been able to randomly assign 
commutes to workers and compare workers ' projected well-being with their 
realized well-being. But whether or not they undervalue time lost to commuting, 
buyers and renters in expensive coastal markets are clearly willing to pay big 
premiums for housing near jobs and transit- if only the market would provide it. 

II. How TIIE EXPENSIVE STATES H AVE TRIED (?) To MAKE HOUSING 

MORE AFFORDABLI·: 

State efforts to check unduly restrictive zoning in the now-expensive coastal 
metropolises got underway in the late 1960s and 1970s, around the same time 
that housing prices in these areas began to separate from prices elsewhere in the 
nation. Though each state followed its own path, if one squints a bit. one can 
discern two basic models. I' ll call these the Northeastern Model and the West 
Coast Model. after the regions where each predominates. Californ ia, Oregon and 
Washington (as well as Florida) follow the West Coast Model, whi le the 
No1theastem Model is found in New .Jersey, Massachusetts, Connecticut. Rhode 
Island. and Illinois.83 

The Northeastern Model treats the affordability / housing supply problem as 
essentially about suburban regulatory barriers to subsidized, income-restricted 
housing. The primary goal is to get each local government to accommodate its 
"fair share•· of low-income housing, and the primary tool is the "builder's 
remedy," a judicial or administrative proceeding whereby developers of housing 
projects with a large proportion of income-restricted units may obtain 
exemptio ns from local regulations. 

The West Coast Model treats the problem instead as o ne of local regulatory 
barriers to producing enough housing to accommodate projected population 
growth across all income categories. Local governments are required to enact and 
periodically update a comprehensive plan with a "housing e lement" that explains 
how the jurisdiction will permit enough housing for its share of state-projected 
population growth. These plans are subject to review and approval by a state 
agency. Localities without a compliant plan may lose access to certain funding 
streams, but traditionally have not been exposed to strong builders ' remedies. 

83 For an overview ufthc model as embodied in the law of Connecticut. Massachusetts. 
New Jersey, and Rhode Island. see Sam Stonefield. Affordable /-lousing in Suburbia: n1e 
lmporlance but limited Power and Effectiveness qf the Slate Override Tool. 22 W. NEW 
ENG. L. REV. 323 (2000). Regarding Illinois. sec ILL. HOUSING DEVELOPMENT AUTIIORITY. 
AFFORDABLE HOUSING PLANNING AND APPEAi. /\e r: 
2013 NON-EXEMPT LOCAL GOVERNMENT I lANDBOOK(rev·d Jan. 7. 2014). 
https://www.ihda.org/wp-content/uploacls/20 I 6/03/Final20 13AI IP AANELGI-Ianclbook.pdt' 
(hereinafier, "II.I.. HANDBOOK"). 
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As we will see, there has been some cross-fertilization between the 
Northeastern and West Coast s tates. For example. hous ing need detenninatio ns 
in California are made in a loosely s imilar way to housing need determ inations 
in New Jersey. except that California assesses need for market-rate as well as 
subs idized housing. And echoing the builder's remedy of the Northeastern 
Model, California has authorized developers of affordable housing to bypass 
local zoning rules if the local government lacks a substantially compliant housing 
element. Conversely, most Northeastern Model states now immunize local 
governments from the builder's remedy if the locality submits its affordable­
housing plan to a state agency and the agency approves it. This is analogous to 
plan-review under the West Coast Model, except review in the Northeastern 
states only addresses income-restricted housing. 

The Northeastern and West Coast Models are not the only ways in which 
states have acted to accommodate more housing, denser housing, or more be low­
market-rate housing units. A few states have created incentive programs to 
encourage denser hous ing near mass transit, 84 and many more provide for tax 
abatements or tax increment financ ing to encourage redevelopment of 
deteriorating areas.85 I focus here on the Northeastern and West Coast Mode ls, 
however, because they capture the princ ipal means by which parent states of the 
expensive metro regions have undertaken to regulate locally-erected barriers to 
new housing. As such, these mode ls are the precursors and reference points for 
the spate of "Yes In My Backyard' ' housing bills now making their way thro ugh 
the statehouses, the subject of the next Part. 

A. The No,theastem Model: Builder's Remedy, Safe Harbors, and 
Indifference to Market-Rate Housing 

1. The Framework 

The Northeastern Model is a legacy o f the civil rights movement. C ities in 
the 1970s were in disarray. White people with means had fled to the suburbs, and 
were us ing large-lot zoning and other exclusionary tactics to keep poor people 
and minorities from following behind them.86 C ivil rights activists demanded 
state intervention to make the "tight little is lands" of suburbia accept their fair 
share of low-income housing.87 The aim was to dismantle concentrated urban 

84 See R OBERT H. FREILICI I ET AL.. FROM SJ'R,'\ WL TO SUSTAINABILITY: SMART GR0Wlll. 

NF.W URBANISM. GREEN D EVELOPMENT. AND R F.NEWABLE ENERGY 247(2010) (discussing 
Massachusetts and Connecticut proi:,'Tams). 
Rs See id al 248-49. 

S(, See ge11era/~y ANTIIONY D OWNS, OPF.NING UPTIIE StIBURBS: AN URBAN STRATECiY FOR 

/\MF.RICA ( 1973). 

R? Lawrence Gene Sager. Tight Li1tle Islands: Exclusionary Zoning. L',(fllal Protection. and 
the Indigent, 21 STAN. L. REV. 767 ( 1968). 
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poverty and racial isolation. giving poor black families in the central c ities access 
via housing to the good schools and increasingly bountiful employment 
opportunities of the suburbs.88 

New Jersey's courts in the Mt. Laurel line of cases famously conve,ted this 
civi l rights demand into state-constitutional doctrine.89 In Massachusetts, 
Connecticut, Rhode Island. and lllinois. the legislature answered the calt.90 But 
all of these states eventually settled on a s imilar s trategy for opening up the 
suburbs. First, a state-level actor-the legislature. an administrative agency. or 
the cou,ts- sets a target for the number of"below-market rate" (BMR) dwelling 
units in the territory of each local government. Deed restrictions on these units 
al low them to be sold or rented only to persons who earn no more than a state­
determined share of the Area Median Income, and at restricted prices.91 In New 
Jersey, BMR quotas eme rge from a complicated and contentious process of 
period ically determin ing regional " needs" and then jurisdiction-specific "fair 
shares, "92 whereas Massachusetts, Rhode Island, Connecticut, and Illinois have 

88 See CHARLES M. HAAR. StJBURHS UNDER SIEGE: RACE. SPACE. AND AUDACIOUS JUDGES 3. 
11 (2d. ed. 1996) (describing background to the Mt. laurel litigation). 
89 S. 0urlington Cnty. NAACP v. Twp. of Mount Laurel (Mount Laurel 1). 67 N.J. 151. 
179. 187. 336 A.2d 713. appeal dismissed and cert. denied. 423 U.S. 808. 96 S.Ct. 18. 46 
L.Ed.2J 28 (1975): S. Burlington Cnty. N.A.A.C.P. v. Twp. of Mount Laurel (Mount 
1.aurcl II). 92 N..I. 158. 205. 456 A.2d 390 ( 1983). 
90 On the history of the Massachusel'ts framework. see Sharon Perlman Krcfotz. The Impact 
and l:i1ol11tion qlthe Massachusetts Comprehensive Permit and 7.oning Appeals Act: Thirty 
Years of Experience with a State l,egislative Effort to Overcome Exclusionary Zoning. 22 
W. NEW ENG. L. RFv. 38 I. 384-89 (200 I). Regarding Connecticut. see Robert D. Carroll. 
Connecficut Retrenches: A Proposal to Save the 1![/ordable Housing Appeals Procedure. 
11 0 YALE L.J. 1247. 1253-55 (200 I). The Illinois framework. which dates to 2003. is 
summarized in ILL. HANOl.lOOK. s11pra note 83. Ahoul Rhode Island. whose framework 
dates to 1991. sec Town of Burrillville v. Pascoag Apartmem Assoc.1·., U,C. 950 A.2d 435. 
438-39 (IU. 2008). 
9 1 See Rachel G Bratt & Abigail Yladeck. Addressing Restrictive Zoning/or Affordable 
/lousing: Erperiences in Four Stales. 24 HOUSING ro1: v LJ1:BATE 594. 598 (2014) 
(comparing IJMR housing definition in several states). 
92 The slate projects population growth in each of six regions. estimates the share of growth 
I ikcly to consist of low- and moderate-income people. adds to this the number oflow- and 
moderate-income households in the region who currently lack subsidized housing or inhabit 
suhslandard housing. and adjusts for projected demoli tions and conversions of existing 
housing units. I laving so dctcnn ined each region ·s need. the state allocates a share of it to 
each political subdivis ion within the region. weighing the amount of undeveloped land in 
the subdivision. the characteristics of its population. and the quantity of BMR housing it has 
produced in the past. See generally Roderick M. Hills. Jr.. Saving Mount Laurel. 40 
FORD! 1AM lJRB. L.J. 1611. 16 I 9-23 (2012) (discussing controversy); In re Declaratory 
Judgment Actions Filed by Various Municipalities. 227 N.J. 508(2017) (instructing lower 
courts on housing-need calculat ion). 
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simply declared that I 0% of the housing stock of each locality should consist of 
BMR units.93 

The second feature of the Northeastern Model is the so-called builder's 
remedy. If a local government denies a project with a substantial fraction ofBMR 
units, typically 20-25%,94 the developer may appeal to a state tribunal and obtain 
an exemption from otherwise-applicable local ordinances.95 In these 
proceedings. the burden of proof is on the local government to show that any 
local interests adversely affected by the project outweigh the regional or 
statewide need for BMR units.96 To prevent local governments from killing BMR 
projects with delays, Massachusetts and Rhode Island deem qualifying projects 
approved as a matter of law if the local government fai ls to act on the pennit 
application within a brief window oftime.97 (However, only nonprofit o r limited­
profit developers are entitled to speedy permitting, which limits the disruptive 
potential of the "deemed approved" proviso.98

) 

The final component of the Northeastern Model is the safe harbor. Local 
governments that have produced their target number (share) of BMR units, or 
that have received state approval of their plan to produce them. are immune from 

<JJ See Stonefield. supra note 83. at 339. Mass,1chusetts hasn·t sidestepped it entirely. 
however. in that jurisdictions below the 10'¾,-of-housing-stock threshold which seek an 
exemption from the builder·s remedy (on which see ii?fra notes 99-101 and accompanying 
text) must submit an affordable housing plan tied to projected populat ion growth in various 
income categories. See MASS. DEP'T OF I lous. & COMMUNITY DEV .• G.L.C. 40B GumELINES 
ll-8 - II- IO (Dec. 20 I 4). 
https://www.mass.gov/li les/documents/20 17/ I 0/ I 0/guidecomprchcnsi vepenn it.pc.ff. 
94 See. e.g .. IU. § 45-53-4(a) (25%): Stuborn Ltd. Partnership v. Bamstahle Bel. of Appeals. 
Decision of Jurisdiction. No. 98--01. at &-7 (Mass. Hous. App. Com·n. Mar.5.1999) 
(25%); In re Adoption of"N.J.A.C. 5:96 & 5:97. 416 N..J. Super. 462. 491. 6 A.Jd 445. 463 
(App. Div. 20 I 0). aff'd as modf/ied sub nom. In re Adoption ofN..I.A.C. 5:96. 215 N..1. 578. 
74 A.3d 893 (2013) (""a 20% set-aside requirement has been considered the norm in the 
administration of the Mount Laurel doctrine .. ). 
95 These proceedings take place before an administrative tribunal in Massachusetts. Rhode 
Island. and Illinois. and courts in Connccticu1. See sources cited in note 90. supra. In New 
Jersey. the proceedings took place before courts initially. then an agency. and most recently 
before courts again. since he agency was declared .. defunct.·· See In re Declaratory 
Judgment Actions Fi led by Various Municipalities. 152 A.3d 915. 918-22 (NJ 2017) 
(summarizing history). Additionally. Rhode Island restricts the builder's remedy to prqjccts 
that are publicly subsidized. 45 R.I. Gen. Laws Ann.§ 45-53-3 (West). and Massachusetts 
restricts it to prqjccts proposed by public agencies. nonprofits. and "'l imited divided .. 
organizations. Ma~s. Gen. Laws Ann. ch. 40B. § 2 1 (West). 
96 See sources cited in note 90. supra 
97 Regarding the expedited. --comprchcnsi ve permit'" procedure in Ma~sachuselts and Rhode 
Island. see. respectively. 28 ARTHUR L. ENO. JR. ET AL.. MASS. PRACTICE SERIES § 23.30 (4th 
ed. Supp. 2016): Erika Barber. Nole. Affordable HominR in Massachusetts: How to 
Preserve the Promise of "40ll '' with Lessonsfi'om Rhode Island. 46 NEW. ENG. L. R EV. 

125. 132 (20 II). 
98 Sec Ellen Callahan. Will an Increase in l'rofits Increase Affordable Housing? Ext1111ininr, 
the Limited Dividend Requireme/11 q(Chapler 40b r!f 1he Massach11se11s General /,aws. 50 
SUFl'OLK U.L. REv. 649(2017) (describing and critiquing this limitation). 
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the builder's remedy.')9 To obtain the plan-based immunity. localities typically 
must adopt an inclusionary-zoning ord inance. which requires developers of 
multi-unit projects to dedicate some percentage of the units to the BMR program 
or pay an in-lieu fee. 100 Local governments are also encouraged to enact a 
"density bonus'' ordinance, al lowing projects with a substantial share of BMR 
units to be somewhat denser or bulkier than otherwise permitted. 101 

The underlying premises of the No11heastem Model seem to be (I) that 
problem of housing affordabi I ity deserves the state's attention only insofar as it 
affects poor people, and (2) that the problem can be redressed only through the 

99 Regarding New Jersey. see N.J.S.A. 52:270-3 13-3 17: see also I )ills Dev. Co. v. Twp. 
of Bernards. I 03 N.J. I. 19-20. 33-35. 510 A.2d 62 1 ( 1986) (explaining certification 
procedure): In re Adoption ofN.J.A.C. 5:96 & 5:97 ex rel. New Jersey Council on 
Affordable Hous .. 221 N.J. I. 24. 110 A.3d 3 1. 45(2015) (stating that .. substantive 
certifica1ion .. of plan .. afford[sj the ordinances implementing the housing elements of such 
municipalities a strong presumption of val idity in any exclusionary wning action and. thus. 
would provide powerful protection from a builder's remedy .. ). 

Regarding Ma~sachusetts. see 70 CMR 56.03 (exempting local governments that both 
have a current. state-approved .. housing production plan .. in place. and produced affordable 
units equal to 0.5% of their total housing stock during the previous year); Mass. Dep·t of 
1 lous. & Community Dev .. G.L.C. 40B Guidelines 11-8 - 11-10 (Dec.2014). 
https://www.mass.gov/liles/documents/2017/ I 0/ 10/guidecomprebensivcpcnn it.pdf 
(implementing statute). 

Regarding RJ1odc Island. see R.I. Gen. Laws i\nn. § 45-53-4 (West) (stating that review 
board may deny afforclable-housingdcvelopmcnt application if the local government .. has 
an approved affordable housing plan and is meeting housing needs. and the proposal is 
inconsistent with the affordable housing plan"'): Div. of Planning. Rhode Island Department 
of Administration. State Guide Plan Element 423. Appendix D (June 2016) (reprinting 
guidelines for affordable housing plans). 

Regarding Illinois. see ILL. HANDBOOK. supra note 83. at 13 (noting. inter ali,L that local 
governments are exempt from builder's remedy if they adopt an affordable housing plan 
establishing goal that 15% of al l new housing consist of affordable units). 

In contrast to the other Northea~tern states. Connecticut does not appear to offer a plan­
based immunity. Instead. it limits the threat of the builder·s remedy by allowing local 
governments to adopt temporary affordable-housing m<Jratoria provided that certain criteria 
are met. See Conn. Gen. Stat. Ann.* 8-30g(I) (West). 
100 See Stoneman. supra note 83. 334-35 (noting that with the partial exception of 
Massachusetts. the Northeastern Model states have all pushed local governments to achieve 
their affordable housing targets throL1g h zoning regimes designed to induce private 
developers to set aside BMR units). 
101 See 42 R.I. Gen. Laws Ann.§ 42- 128-8. l(g) (directing agency to promulgate guidelines 
for inelusionary zoning and density bonuses): DIV. or- PLANNING. R.I. DEl'T OF ADMIN .. 

STATE G IHDF. Pl .AN P.I.EMF,NT 423. Appendix D (June 2016) (reprinting lnclusionary Zoning 
Guidelines. which call for the BM R set-aside to be offset more than I: I with extra market­
rate units through a density bonus): In re Adoption ofN.J.A.C. 5:96 & 5:97. 6 A.3d 445. 
461-64 (N.J. App. Div. 2010). aff'da1· modified sub nom. In re Adoption ofN..J.A.C. 5:96. 
74 A.3d 893 (NJ 20 13) (invalidating Third Round Regulations for implementing Mt. l.aurel 
because. inter alia. the regulations did not provide sufficient density honuscs or other 
incentives for private construction of BMR housing). 
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construction or rehabilitation of deed-restricted BMR units. Massachusetts. 
Connecticut, Rhode Island. and Illinois could hardly be more explicit about thi s, 
as they condition exposure to the builder's remedy so!ezy on the locality's weak 
track record or plan for producing BMR units. and they provide the remedy sole/ 11 
for builders ofBMR units. And while New Jersey has recognized that a generous 
supply of new market-rate units may make existing units more affordable, thus 
reducing the regional need for BMR housing.102 the state's courts have resisted 
efforts to account for market-supply effects in the calculation of regional housing 
needs. 103 A New Jersey municipality that meets its fair-share obligation for BMR 
units may zone the rest of its land as restrictively as it wishes. 104 

2. Critiques 

The Northeastern Model has been bashed from many directions. 105 The most 
fundamental concern for present purposes is the deep mismatch between the 
Model 's conception of the housing-supply problem and the actual problems 
described in Part I. The root problem today is not (or not just) the racist or snooty 
suburb try ing to keep out poor folks. but an unwillingness on the pa11 of 
governments throughout expensive metro regions to allow enough market-rate 
housing, especially dense housing near transit. As the gentrification fights attest. 

102 See In re Adoption of N.J.A.C. 5:94 & 5:95 by the N.J. Council on Affordable Hous .. 
914 A2d 348. 362 (N..I. Super. Ct. App. Div. 2007) (stating that the the housing agency had 
··recognized Ii ltcring as the most significant market force in reducing housing need .. ). 
103 See id at 372-75 (N.J. Super. Ct. /\pp. Div. 2007) (criticizing agency·s filtering 
adjustment for disregarding current data on house prices and paying no need to whether 
local governments actually would increase the supply of market-rate housing). In 2015. 
responsibility for fair-share calculations was reassigned to the judiciary. In re Adoption (If 
N. J.A. C. 5:96 & 5:97 ex rel. New Jersey Council on A.ffordahle Haus .. 11 0 A.3cl 31 (NJ 
2015). and the housing-need detcnninations since then have not adjusted for tillering. See 
Matterof Application of Twp. of S. Brunswick. 153 A.3d 98 1. 994 (N..J. Law. Div. 20 16) 
(acknowledging filtering as relevant in principle but stating that neither cxpe11 had 
··satisfactorily addressed the deficiencies identified hy the Appellate Di vision·· with respect 
to tillering est imation); In re Municipaliry Qf l'rince1011. No. MERL 155015. 2018 WL 
1352272. at *40-42 (N.J. Super. Ct. Law Div. 2018) (same). 
104 S. Burlington Cnty. NAACP v. Mount L1urel. 456 A.2d 390. 390 (N..1. 1983) (stating 
that jurisdictions which meet their fair-share obligations are free to enact "large-lot and 
open space wning .. ). 
105 Some critics complain that deed-restricted BMR units are a terribly inefficient way to 
subsidize housing for poor people. e.g .. Robert C. Ellickson. The False Promise ofilie 
Mixed-Income Housing Projecl. 57 UCLA L. REV. 893 (2009); others fau lt the states for 
inadequate commitment. see hllp://l'airsharehousing.org/mount-laurel-doctrinc; still others 
want the states to better account for the filtering of market-rate units into or out of 
--affordable·· price points. see Hills. supra note 92, at 1639-44. 
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there are now plenty ofaftluent whites who are w illing live near poor people and 
minorities,106 but there's not enough housing to go around. 

Some critics posit the No11heastern Model is not on ly mismatched to today 's 
housing problems but actually exacerbates them. 107 Because Northeastern Model 
states (other than New Jersey) define the affordable-housing target as percenrage 
of the total housing s tock ( I 0%), rather than as an amounl of new housi ng units 
to be built over a planning period. they effectively punishes suburban 
comm unities that approve market-rate housing projects. Any new market rate 
units will reduce the BMR share of the community's housing stock, potentially 
exposing the jurisdiction to builder's remedy lawsuits. There's also some 
evidence that the Northeastern Model has led suburban governments to buy up 
developable parcels for protected parks and open space, so that the parcels cannot 
be used to house locally unwelcome populations.108 

On the other hand . the Northeastern Model may have induced some local 
governments to accommodate reasonably dense ho using projects they would 
otherwise have rejected. This is so because the least fiscally burdensome way for 
a local government to meet its affordable-housing obligations is to make it 
profitable for developers to build while setting aside a substantial fraction of the 
units as BMR housing. Courts in New Jersey have also put some pressure on 
local governments to zone for fairly dense, low-cost housing forms, and have 
pushed back against BMR requirements that are so onerous as to render 
development unprofitable. 109 

The few empirical studies that have tried to sort out how the Northeastern 
Model has affected total ho using supply are inconclusive. 110 About the best that 

106 For a revie;:w oflhc literature on time lrt:nds in while preferences for residential 
integration. see Nicholas 0. Stcphanopoulos. Civil Righr.1· in a Desegregating America. 83 
U. CHI. L. REV. 1329. 1351 -52 (20 16). 
107 See. e.g .. FIsCJ1EL, supra note 5. at 359-62. 
108 See FISCHEL. supra nore 5. at 359-60. 
109 Id. 
110 A recent difference-in-difference study finds that the 1\l!r. laurel intervention in New 
krsey caused an increase in the multifamily and townhomc housing stock in New Jersey 
counties relative to similar counties in New York. but not Pennsylvania (where the couI1s 
have also invalidated exclusionary zoning). See N icholas ./. Marm1tz & Huixin Zheng. 
Exc/usionm:)I Zoning and the l.imits ofJudicia/ Impact . .I. PLANNING EDUC. & RES. I (20 18): 
Another finds that during the I 990s. a greater proportion of new construction in New Jersey 
consisted of multi-family units than in seven comparison states. See GARY K. IN<,RAM ET 
AL .. SMART GROWTII POLICIES. ch. 6 (2009). In Connecticut. adoption o f the Northeastern 
Model did nol reduce housing producrion in Connecticut suburbs relative to nearby 
.. control .. suburbs in New York (which has not adopted the model). See Nicholas .I. Marantz 
& Harya S. D illon, Dn Stale Affordable Housing Appeals Sysremv Bacif,re? A Nalura/ 
Experimenl. 28 I lous. POLICY DEBATE 267 (20 18). 
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can be said fo r the model is that while aims at the wrong target. it has induced 
the construction of BMR units without clearly diminishing the overall supply of 
new housing. 

B. The West Coast Model: Supervised Planning for Projected 
Population Growth 

I. The Framework 

The West Coast Model emerged from the wave of enthusiasm for 
comprehensive planning that washed over the states in the 1960s and 1970s. 111 

Housing wasn ·1 the focus of the initial planning mandates, 11 2 but it became much 
more central in the 1980s and 1990s. 11 3 By 1991, when Washington enacted its 
Growth Management Act, the three West Coast states (and Florida) had a ll 
embraced the fo llowing principles. First, local governments have a duty to plan. 
on a state-mandated cycle (generally 7- 1 0 years 114

) , for enough new housing to 
accommodate projected population growth.115 Second, the local comprehensive 

On the other hand. there's suggestive evidence that New Jersey suburbs which voled 
(unsuccessfully) against the Northeastem Model have used public "parkland" bonds to buy 
up and set aside parcels with low value as parkland but high value for housing development. 
See Stephan Schmidt & Kurt Paulsen. Is Open-Space Preservation a Form of £-cclusionary 
Zoning? The Evolution q(Municipal Open-Space Policies in New Jersey. 45 URB. AFFAIRS 
REV. 92 (2009): 92- 118. 
11 1 See Daniel R. Mandelker. The Role qf 1he Local Comprehensive Plan in Land Use 
Regula/ion. 74 MICH. L. REV. 899 ( 1976) (describing environmental. civil rights. and 
lederal funding influences on the new planning requirements). 
112 Id 
113 California's framework legislation dates to 1968. but the RI INA and state-review 
requirements were not established unti l the early 1980s. See Baer. supra note 113. at 54-61. 
Oregon· s framework dates to 1973 and acquired its modem form by 1979. See Robert L. 
Liberty. Oregon'.~ Comprehensive Growth Managemem Program: An !111pleme111arion 
Review and /,essons/or Oilier Slates. 22 ENVr'L L. REP. I 0367. 10368 ( 1992). Edward J. 
Sullivan. The Quiet Revolwion Goes West: The Oregon !'fanning Program 1961-20 I/. 45 
J. MJ\RSHALL L. REV. 357. 367-72 (20 11 ); Paul A. Diller & Edward .I. Sullivan. The 
Challenge of Housing Affordability in Oregon: Facts. Tools. and Outcomes. 27 J. 
AFFORDABLE Hous. 183 (2018). Washington ·s framework. the Growth Management /\ct. 
dates lo 1990. See Paul Marshall Parker. The Evolution of Growth Management in 
Washington: 25 Years and Counting (2015). https://www.washington­
apa.org/asscts/docs/2015/Events/GMA Uala Event/parker presentation gma 25 vcars an 
d counting.pdf. Florida·s regime originated in the early I 970s but state review of local 
plans for various required clements was not mandatory until the mid 1980s. See Stroud. 
supra note 116. at 400-06. 
114 Cal. Gov·1 Code* 65588 (8-year cycle) (West 2018): Or. Rev. Stat.* 197.629 (West 
2018) (7-10 years): f-la. Stal. Ann.* 163.3191 (West 2018) (7 years): Wash. Rev. Code 
/\nn. § 36. 70A. I 30 (West 20 18) (8 years). 
115 In Washington. "County officials [select a] 20-year [] planning target from within the 
range of high and low prepared by [the state finance agency;] then within each county. 
population planning targets for ci ties. towns. and unincorporated areas are developed among 
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all alfocled local jurisdictions:· IHlps://www.olrn.wa.gov/washington-dala-
rcscarch/ popu lat i on-de111ogr::tphi cs/rxipul al ion-forecast s-and-proj ections/gro1vl h­
ma11age111e111-act-cou 11t v-proj ections. The housing element oflhe plan must ''[ i)ncludel I an 
inventory and analysis of existing and projected housing needs that identifies the number or 
housing units necessary to manage projected growth ... "mak[ing] adequate provisions for 
ex isting and pn~jected needs of all economic segments of the community."· RCW 
36. 70A.070(2) (West). 

In Oregon, local governments must plan for "needed housing" "in one or more zoning 
districts ... with sufficient buildablc land to satisfy that need:· Or. Rev. Stat.* 197.307(3). 
" Needed housing:· in turn. "means al l housing on land wned for residential use .. . that is 
dctcm1ined to meet the need shown for housing within an urban growth boundary at price 
ranges and rent levels that arc af'fordable to households within the county with a variety of 
incomes. including but not limited to households with low incomes. very low incomes and 
extremely low incomes ... : · Or. Rev. Stat. § 197.303. "Needed housing·· is detennined 
using a 20-ycar population forecast. See Or. Rev. Stat. § 197.296(6) (requiring cities to 
adjust gro111h boundaries and / or density to accommodate needed housing per 20-year 
foreca~t); Or. Adm in R. 660-024-0040_(''The detem1ination of20-year residential land 
needs for an urban area must be consistent with the appropriate 20-year coordinated 
population forecast ... "). In 2013. Oregon·s legislature assignment responsibility for 
making the associated population-forecast projection to the Population Research Center at 
Portland State University (for most oflhe state) and to the Metro regional government (for 
the Portland area). See Edward .I. Sullivan. Population Forecasting and Planning Authorily. 
48 URA. LAWYER 47 (2016). 

The California process for determining housing need is described in the text 
accompanying notes 121- 124. i1ifra. See also CAL. AFFORDAIJLE I lOIJS. LAW PROJECT. 
CALIFORNIA HOUSING ELEMENT MANUAL 18-2 1 (3d ed . .lune 20 I 3) (hereinafter. "'CAL. 
MANUAL-·): Cal. Gov·1 Code §65584 et seq. (West 2018). 

In Florida ··[t]he plan must he based on at least the minimum amount ofland required 
Lo accommodate the medium pn~jcctions as published by the Office of Economic and 
Demographic Research for al least a 10-ycar planning period. Absent physical limitations 
... population projections for each municipality. and the unincorporated area within a 
county must. at a minimum. be reflect ive of each area's proportional share of the total 
county population and the total county population growth." Fla. Stat. § 163.3177 (West)). 

25 
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plans. or at least their "hous ing elements." must be submitted to a state agency 
for review.116 Third. local land-use regulations and by extension local permitting 
decisions must conform to the plan. 11 7 

Population forecasts are made by a state agency and forwarded to local 
planners. 118 Oregon, Washington, and Florida instruct their local governments 

116 Oregon requires local governments to have their comprehensive plans and implementing 
regulat ions "acknowledged .. by the state agency. See Sullivan. supra note I 11 . at 370-71. 
This process wa~ completed by 1986. Id Amendments to an acknowledged plan must be 
submilted for state review. see Or. Rev. Stat. § 197.610: additionally. plans covering urban 
areas (with a few exceptions) must be updated and submitted for state review every 7- 10 
years, sec Or. Rev. Stat.§ 197.633. For a comparison of the post-acknowledgment 
amendment and periodic review processes. see Sullivan. supra note 111. at 370-72. 392-93. 

In California local governments must subm it draft housing c:lcments and amendments 
to HCD for review. If HCD objects. the local government may enact the element or 
amendment anyway bul must make findings about why ii believi:s tht: element substantially 
complies. HCD tht:n makes a written determination about substantial compliance. and ifit 
fi nds noncompliance, may refer the matter to the /\ttorncy General for enforccmenl. Sec 
CAI .. MANUAL. supra note I 15. at 15; Cal Gov 't Code § 65585. 

In Washington. plans and plan amendmt:nts must be submitted to the state Departmcnl 
ofCommerct: for review at least 60 days before adoption. See Wash. Rev. Code§ 
36. 70A. 106 (West): WAC 365-196-630. If the department believes that the plan is 
inadequate. it may initiate a rrocecding before the Growth Management Hearing Board. See 
Wash. Rev. Code§ 36. 70/\.280. 

In Florida plans and plan amendmenl~ must be suhmillt:d lo the state planning agency 
(and si:vcral other agencies) for comments afier the local government 's first public hearing. 
A Her adoption oflhc plan or plan amendment. the final package is sent back to the state 
agency. which has 45 days lo make a compliance dt:termination. ll'lhe agency finds the plan 
non-compliant. it may initiate proceedings hcfore the Di vision of Administrative Hearings. 
which adjudicates plan validity. See r-Ia. Stat. Ann. § 163.3 184(4) (West); for a history of 
earlier incarnations of the Florida plan-review process. see Nancy Stroud. A History and 
New Turns in Florida'.1· Growth Management Reform. 45 J. MARSIIALI. L. REV. 397(2012). 
117 California's consistency requirements are codified as Cal. Gov't Code §§65860, 66473.5 
& 65583(e) (West 2018). Regarding Florida. set: Stroud. supra note 116. al 400-0 I. 14 
( describing emergence or consistency reqL1irement in the early I 970s. and its preservation 
even during the 2009-11 .. counter-revolution .. against strong state oversight of local 
planning). In Washington. the courts seem somewhat ambivalent about the consistency 
requirement. Compare Citizens for Mount Vernon v. City of Mount Vernon. 947 P.2d 1208 
(Wa~h. 1997) (deeming lhc comprehensive plan only a --guide" or a ·'blueprint .. ) with King 
Cty. v. Cent. Pugel Sound Growth Mgmt. Hearings Bd .. 979 P.2d 374. 380 (Wash. 1999). 
as amended on denial qf'reconsidera1io11 (Sept. 22. 1999) (holding that urban growth 
boundaries designated in plan art: binding). Oregon has strong consistency requirements. 
enforceable via --work task .. orders that lhe stale land-use agency may issue to local 
governments. See Or. Rev. Stal.. Ann. § 197.636 (West 20 IR): Liberty. supra note 111. at 
I 0372. 
1 

IR In Washington and California. the population prqjections are made by lhe state's 
department of finance. See RCW 43.62.035; Cal. Gov·t Code §65584 ct seq. In Oregon. 
they are made by a state university. see Or. Rev. Slat. 195.033. and in Florida. they are 
made by the state's Office of Economic and Demographic Research. see Fla. Stat. Ann.§ 
163.3 177 (West 201 R). 
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conve11 these population forecasts into estimates of needed housing for "all 
economic segments of the community.''1 

IQ 

California goes a step further. 120 In 1980. the slate legislature enacted a 
framework for periodically establishing regional housing quotas through 
negotiations between the state Department of Housing and Community 
Development (HCD) and regional associations of local governments, the so­
called Counc ils of Government.121 Though HCD ultimately detem1ines the s ize 
of each region 's quota (called the " regional housing needs assessment," or 
RHNA), the Councils are inv ited to provide info1111ation and propose 
methodologies for translating the state's population forecasts into hous ing 
quotas. 122 The RHNAs are subdivided into four affordability bands: housing units 
to be produced over the planning cycle for households of ve1y-low. low, 
moderate. and above-moderate incomes, respective ly. 123 (" Above-moderate" is 
code for market-rate housing. 124

) Councils of Government then allocate their 
region 's quotas among the member governments. Th is roughly resembles the 
process of determining and then allocating regional housing need in New Jersey, 
except that New Jersey considers only the need for subsidized housing, and New 
Jersey allocations have been made by courts or agencies rather than 
confederations of local governments. 125 

Beyond the essential " West Coast" commonalities noted above-periodic 
p lanning to accommodate state-forecasted population growth. state review of the 
plan. and a duty to conform local law to the plan-the housing frameworks of 
the West Coast states differ in many important particulars. 

Consider how the planning mandate is enforced. In all of the West Coast 
Model states, local governments that fail to adopt a compliant housing element. 
on the state's timeline, may lose access to certain streams of funding.126 Tn 

119 See s11pra note 11 5. 
120 See general~)! CAL. MANUAL. supra note 11 5. at 18-2 1. 
12 1 1980 Stat. Ch. 1143 § 3 (adding Cal. Gov·t Code§§ 65580 ct seq.). 
122 Id. 
121 Id. 
124 DatTcl Ramsey-Musolf Evaluating Cal{fornia '.t Housing Clemen/ Law. /lousing t::quity. 
and /lousing Prod11clio11 (1990 2007). 26 HOUSING Pot' v DEBATE 488. 491 (2016). 
125 In New Jersey. "regional need" is the sum of the rcgion·s "present need" (defined as 
substandard or too-expensive housing now occupied by the region's poorer residents) and 
projected ··futun:: need'" (new housing for new poor families. per projected population 
growth). The ·'gap .. between a local government's prior-round affordahle housing quota and 
its actual production during that planning cycle is also carried forward. See In re 
Declaratory Judgment Actions ri led By Various Municipalities. 152 /\.3d 915 (N..1. 20 17). 
126 Regarding Washington. sec https://www.commcrcc.w11.gov/scrving­
com111u11itics/growth-111a11agcmcnt/submi1ting-111a1erials/: Wash. Rev. Code Ann.§ 
36. 70A.340-.345 (West). 
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Washington, this appears to be the only consequence. and it is suffered on ly in 
the discretion of the governor. I27 In California and Oregon. local governments 
that do not maintain a compliant plan also put their regulatory autonomy at risk. 
California's courts and Oregon's Land Conservation and Development 
Commiss ion (LCDC) have enjo ined non-compliant local governments from 
issuing land-use permits. I28 In Oregon, permits issued by local governments that 
lack an approved comprehensive plan may also be invalidated for not conforming 
to the s tate's nineteen land-use goals. 129 Though no West Coas t state has 
established a full -blown builder's remedy to enforce the planning duty- that is, 
an expedited, burden-shifting procedure for developers in jurisdictions without 
an approved plan to bypass local ordinances and obtain pe1mits from a state 
decis ionmaker-Califomia has recently taken some steps in this direction. 130 and 
Oregon's state-oversight body may remedy planning defaults by ordering 
development projects approved. I3I 

The West Coast Model states also differ in how they superintend plan 
implementation. In Oregon. the LCDC has authority to rev iew actions and 
inactions by local governments at the implementation stage, and to issue 
prescriptive "work task'' orders if the LCDC deems implementation 
inadequate. 1.12 The LCDC also has broad rulemaking authority. which it has used 
to establish minimum zoning dens ities. 133 By contrast. Washington's oversight 
entity. the Growth Management Hearing Board (GMHB), has no authority to 

Regarding Calforonia. see Dep' t Hous. and Onty. Dev .. lnct:ntives for I lous ing Elemt:nt 
Compliance (2009), available at http://www.hcd.ca.gov/hpd/hrc/plan/he/loan 
grant lm:omplO I 1708.pdf. 

Regarding Oregon. sec Or. Rev. Stat. ** 197.3 19-.335 (20 I I ): Or. Adm in. R. 660-045. 
Sullivan. supra note 1 I I. at 391. notes that these powers arc "now largely unused ... 
127 See RCW §§ 36.70a.330. 36.70a.340. 36.70a.345. 
128 Regarding California. sec Ben Field. Why Our Fair Share I lousing Lent's Fail. 34 SANTA 

CLARA L. REV. 35. 43-44. 47-50 ( 1993) (discussing cases). Regarding Oregon. see Or. Rev. 
Stat. §§ 197.3 19-.335(2011 ): Or. Adm in. R. 660-045(2011 ). 
129 Local land use actions. such as rezonings and pem1it decisions. may be challenged 
hefore the sta1e·s Land Use Board or l\ppcals (LUBA). and are reviewed for consistency 
with the state·s land use goals unless the _jurisdiction has adopted an LC DC-approved land 
use plan. See Or. Rev. Stat. Ann.§ l97.835(5)(West): Liberty.supra note 111. at 10371 
130 See infra notes 210-2 12 and accompanying text. 
131 More specilically. the LCDC may order "such interim measures as the commission 
deems necessary to ensure compliance with the statewide planning goals." Or. Rev. Stat. 
Ann.§ 197.636 (West). It "shall. as part of its order. limit, prohibit or require the approval 
hy the local government of applications/or subdivisions. partitions, building permits. 
limited land use decisions or land use decisions until tht: plan. land usc regulation or 
subsequent land use decis ions and limited land use decisions arc brought into compliance." 
Or. Rev. Stat. 1\.1111. * 197.335 (West) (emphasis added). Oregon's Land Use Board or 
Appeals also has authority to order projects approved See Or. Rev. Stat. I 97.835( I 0): 
Walter v. City of Eugene. Or. LUBA No. 2016-024. 
132 See Or. Rt:v. Stat. 1\1111. * 197 .636(2). For examples. see i1?fi·a note 360. 
133 Or. Adm in. R. 660-07-035 (adopted I 981 ). 
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establish minimum densities or any other "public policy.'"134 and its remedial 
powers are very limited. All it can do is forward its findings of noncompliance 
to the governor. who then decides whether to cut funding from the diso bedient 
local government. 135 In California, the HCD lacks general ru lemaking authority 
and has had vi1tually no oversight role with respect to plan implementation, 136 

although recent reforms are starting to change th is. 137 

California and Oregon have also taken some steps to thwart local evasion of 
the plan at the pr~ject-pennitting stage. Both states set time limits withi n which 
local governments must act on perm it applications, 138 and local governments may 
deny perm its only on the basis of objective standards. 139 (Washington and Florida 
do not have such requirements.) ln California, the housing element must include 
an analysis of governmental and private constraints upon "development of 
housing for all income levels,"1

•
10 and a "schedu le of actions'' to " [a]ddress and, 

where appropriate and legally possible, remove constraints."141 

Finally, the West Coast Model states vary in the strength o f their 
commitment to periodic plan revision. At one end of the spectrum is California 
and, arguably, Washington. California as we have seen periodically assesses 
regional housing needs and requires local governments to update their housing 
elements sho1tly after receiving RHNA allocations. 142 In Washington, local 
governments must update urban growth boundaries on the official cycle if the 
state's forecast of local population growth has changed s ince the last round. 143 

134 Viking Properties. Inc. v. Holm. 11 8 P.3d 322. 329 (Wa~h. 2005) (en bane). 
m See RCW §§ 36.70a.330. 36.70a.340. 36.70a.345. 
136 See Baer. supra note 11 3. al 56-60; Cal. Gov·1 Code§ 65585(a) (West 2018). 
137 See infra text accompanying note 2 13. 
I Jij California's Permit Streamlining Act establ ishes varying time limits depending on the 
s ize of the project. See Cal. Gov't Code§ 65950 (West 2018). 
139 See I lonchariw v. Cly. or Stanislaus. 200 Cal.App.4th 1066(2011) (discussing objective 
standards requirement. and tracing it to a bil l enacted in 1999); Or. Rev. Stal. 197.307(4) 
('"Except as provided in subsection (6) of this section. a local government may adopt and 
apply only c lear and o~jective standards. conditions and procedures regulating lhc 
development o f housing. including nce.ded housing ."). 
14° Cal. Gov·1 Code§§ 65583(a)(5) & (6) (West 2018). 
141 Cal. Gov'I Code§ 65583(c) (West 20 18). 
142 See supra note 11 5. 
143 See Clallam Cty. v. Dry Creek Coal.. 255 P.3d 709. 7 12 (Wash. App. 2011) (""The 
Growth Board determined that a county is required to revise its [urban growth area] 
designations when OFM population projections c hange. RCW 36. 70A. I 30(3)(b)."). See 
also 36 Wash. Prac .. Wash. Land Use§ 5: 12 ("'UGJ\s lshal f'I provide densities . sufficient to 
perm it the urban growth that is projected [by the state office offinaneia l management! to 
occur in the county or city for the succeeding twenty-year period ... ") (inlemal citations and 
quotation marks omitted). 



Beyond the Double Veto 30 

In Oregon, however, the theory of period ic plan revision has given way to a 
practice of ad-hoc amendment. 144 Oregon by statute requires most urban 
comm unities to revise the ir plans on a regular cycle, 145 but LCDC regulations 
have exempted local governments that choose other. s implified procedures for 
plan amendments. 146 Ed Sull ivan, a veteran of the Oregon scene, reports that 
periodic review outside of the Portland metro area has become v irtually a dead 
letter. and that piecemeal plan amendments provide little opportunity for LCDC 
to examine local housing policies. 14 7 

Florida's abandonment of periodic, state-supervised plan revision has been 
even more thoroughgoing. A 20 11 s tatute repealed the fonn erly mandatory duty 
of local governments to update and submit general plans for state review on a 
seven-year cycle. 148 Now it suffices for local governments to write a septennial 
letter repo1ting the ir self-assessed need for plan amendments. 14'> According to 
leading land-use attorney Nancy Stroud. the housing element of a newly formed 
Florida municipality will get a careful look and be rejected by the state if it does 
not accommodate forecasted population growth. but municipalities are 
effectively on their own once they have an initial, state-approved plan in place. 150 

2. Critiques 

Critiques of the West Coast Model are to some extent state-specific. which 
should hardly be surpris ing g iven the differences J have described. They are also 
time-specific, especially as to California, whose state housing framework has 
undergone big changes s ince the early 2000s and especially over the last few 
years. But measured by results, the West Coast Model has been a disappointment 
everywhere. 

Oregon and Washington have achieved somewhat denser patterns of housing 
development than other s imilar states, which is consistent w ith their stated goal 
of confining growth within urban boundaries while producing sufficient 
housing. 151 Yet "the increase in [Portland and Seattle's] rate o f ho using 
production pales in comparison to what similarly-sized cities like Phoenix and 
Atlanta have ach ieved through outward expansion."152 And despite the Oregon 
LCDC's unique authority to establish minimum densities and direct the 

144 See Sullivan. supra note 111 . at 392-93. 
145 Or. Rev. Stat. § 197.629. 
146 See Or. Adm in. R. 660-038-0020( 15), 660-038-02 I 0(2). 
147 Telephone interview with Ed Sull ivan. Oct. I . 2018. 
148 Fla. Stal. Ann. § 163.319 I (West): Stroud. supra note I I 6. at 4 I 2. 
149 Fla. Stat. Ann. § 163.3 19 1 ( I ). 
150 Telephone interview. Oct.2.2018. 
151 Issi Romem. Can U.S. Cities Compensate/or Curbing Sprawl by Growing Denser?. 
Bun,DZOOM (Sept. 14. 2016). https://www.buildzoom.com/blug/can-c itics-compensmc-lor­
curbi ng-sprnwl-by-growi ng-dcnscr. 
152 Romcm. supra note IS I. 
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implementation of comprehensive plans. ninety percent o f the residential land in 
the state's largest city remains zoned for s ingle-family horn es. 15·

1 

Since California adopted its RHNA framework in 1980, the state has become 
the poster child fo r housing policy dysfunction. A promine nt 2005 s tudy found 
that local governments in California with state-approved housing e lements issued 
no more building penn its than the noncom pliant jurisdictions, controlling for 
observable jurisdiction-level characteristics. 154 A more recent study finds some 
evidence that loca lities with approved housing elements developed more BMR 
housing-hut less market-rate housing-than similar localities without certified 
housing elements. 155 

So what went wrong? One must be a bit circumspect in answering this 
question, because there is no state whose land-use interventions have been shown 
to substantially expand the housing supply. I would venture. however, that the 
failures of the West Coast Model at least pa1tly reflect (I) the setting of housing­
supply targets on the basis of projected population growth. rather than market 
conditions; and (2) a misplaced presumption of local good faith with respect to 
the des ign and implementation of land use plans . 

Aiming at the wrong target. The West Coast Model improves on its 
Northeastern counterpart by recogniz ing that local governments may over­
restrict market-rate ho using development. It also furnishes a procedural 
framework for negotiating regio nal (Cali fornia 156

) or countywide (Washington 
and Oregon 157

) housing goals in advance of discrete rezoning and project-

153 Diller & Sullivan. supra note 113. at 225 n. 224 (re1xming figures as of Dec.23.2017). 
154 Paul G. Lewis. Can Stale Review of Local Planning Increase Housing Prod11ction'!. I 6 
HOUSING POL.'Y DEBATE 173 (2005). 
155 See Ramsey-Musolf. supra note 124 (comparing jurisdictions in the Los Angeles and 
Sacramento regions with and without approved housing elements). i\ problem with studies 
in this vein is that rich jurisdi ctions are likely to have more planning capacity. greater 
NIMBYism. and more opportunities to extract rents through inclusionary-zoning 
requirements than poor jurisdictions: and planning capacity is probably correlated with 
having an approved housing element. This would bias the results of studies tha11reat 
j urisdictions without an approved element as counterlactuals for jurisdictions with an 
approved element. unless one has good measures of planning capacity and NIMBYism. 

For a case study of two Silicon Valley suburbs which suggests that California's 
framework is becoming more elTective. see Jessie Agatstein. The Suburbs· Fair Share: How 
California ·s /-lousing Element law (and Facebook) Can Se! a !-Jo11sin1< Production Floor. 
44 REAL EST. L.J. 219 (2015). 
156 See supra note 115. and text accompanying. 
157 Id. In practice. county-level coordination never worked very well in Oregon. and the 
state's population forecaster now tells each city in a county how much growth it shall 
accommodate. See Sul livan. supra note 11 5. 
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permitting decision. 158 But the West Coast Model launches these negotiations 
with a specific target in mind. and the target is perverse: accommodating 
projected population growth. 159 

A county or a reg ion that has permitted very little new housing for many 
years will have experienced low population growth. Projecting that low rate of 
growth into the future leads to the conclusion that little new housing is needed­
even if demand and prices are sky high. Population growth in high-demand 
regions is obviously endogenous to housing supply. so it makes no sense to fix 
supply targets o n the basis of population projections. 

Oregon all but acknowledges this point. Regulations issued in 20 14 tel l the 
state 's population forecaster to account for local governments' "[p]lanned new 
housing," "[e ]xpected changes in zoning designations or density, .. and ''[a ]dopted 
policies regarding population growth." I60 Yet other Oregon laws tel l local 
governments to guage their housing needs and draw urban boundaries on the 
bas is of the population forecast. I6I Thus does the planning dog chase its own tai l. 

The absurdity of basing housing-need detenninations on population 
projections is well illustrated by the fact that for the current planning cycle in 
California, the city of Beverly Hills-with a median home price of rough ly $3.5 
million 162- received an affordable housing quota of precisely three units, and a 
market-rate quota of zero units. 161

' When journalists noticed this and began asking 
snarky questions. the city's leadership responded that the tiny allocations were 
reasonable g iven the lack of growth in Beverly Hills's population. 164 According 
to the traditional log ic of the West Coast Mode l, the city's leadership has it 
exactly right. And this illustrates just how wrong it is to for states to base local 
housing obligations on population-growth projections. Under any sane regime. a 
region comprised of Beverly Hills-of c ities that have utterly stanched 
population g rowth despite astrnnomical demand- would be presumptively 
categorized as having enormous unmet housing need. 165 

158 As Rick Hills and David Schleicher have emphasized. such procedural frameworks can 
reduce the irnpacl ofNIMl3Yism on land use decisions-if there's a viable mechanism 10 

enforce the agreements. See infra Part IV.B.2. 
159 See supra note I IR and accompanying text. 
160 PSU Standard 577-050-0050(3). https://www.pdx.edu/prc/opfp. For a history of Oregon 
population forecasting. see Sulli van. supra note 11 5. 
16 1 See supra note 11 5. 
162 hllps://www.zil low.com/bevel'iv-hills-ca/homc-valucs/. 
16

~ https://www.nvtimes.com/2018/02/05/us/cali fornia-iodav-bcverlv-hi lls-affordablc­
housing.htm I. 
164 Minneapolis Jusl Ui111ina1ed Sing!e-l:'c1111i(V Zoning. Should ('af/(ornia Cities Folloll' 
S11i1?. G IMME S1-11:1.TF.R PODCAST (Dec.27.2018). 
hllps://calmaucrs.org/art iclcs/m i nncapolis-bans-si ngle-fam i ly-7011 ing-should-cal i forniH/. 
165 I say "presumptively" because a stale might reasonably decide that some regions with 
high housing prices and low growth should he allowed to stay that way- say. because of 
historic preservation or environmental concerns. 
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This is not to say that there is one uniquely best or most defensible housing­
supply target. But if West Coast Model states were serious about the problems 
canvassed in Part I. they would be well advised to tie local housing quotas to 
good indicators o f unmet demand (e.g .. housing prices wh ich substantially 
exceed the usua l costs of production 166

), as well as actual or potential access to 
job centers v ia conven ient. non-greenhouse-gas-intensive modes of commuting. 

Or, more simply, the states might s imply require eve,y region to zone for a 
substantial increase in housing supply. and then let the market detennine which 
regions will grow. In recognition of the fact that the affordable metro regions of 
the South and Southwest managed to increase their housing supply by 30%-60% 
in barely more than a decade, 167 policymakers in a hig h-cost state might decide 
that the s tate's metro regions should plan for a potential 50% increase in housing 
supply, and ma intain this " potential growth" buffer through decennial revisions 
of the general plan and zon ing maps. A state agency would review the periodic 
revisions, rejecting those which fail to demonstrate potential for 50% growth 
(relative to the then-current housing stock), or which a llocate housing growth to 
locations that would be difficult to develop while restricting development of 
better, more transit-accessible s ites. 

The details of such a scheme are far beyond the scope of this Artic le. For 
now, suffice it to observe that West Coast Mode l states are not going to solve the 
housing-supply problem so long as cities or regions can effective ly pick their 
own housing quotas by enacting onerous controls that cwtail popu lation growth 
notwithstanding high demand. 

The misplaced presumption of goodjaith. A key takeaway from the political 
science and econo mics research surveyed in Part I is that homeowners w ield 
outsized influence over local governments. and that the self-interest of incumbent 
homeowners is at war w ith the public interest in expanding the housing stock of 
high-cost metro regions. Yet the West Coast Model states have tacitly assumed 
that local governments will try diligently and in good faith to meet the state's 
housing targets. This presumption of good faith is manifested in the standards for 
judicial review of the housing element. in the lack of a robust state-law 
framework to prevent or deter local governments from evad ing commitments in 
their state-approved p lans. 

Begin w ith judicia l review. California cou11s have long treated housing 
e lements as " legislative enactments' ' entitled to the usual presumption of validity 

166 C'f Issi Romem. Payinfi( For Dir!: Where Have Home Values De/ached From 
Cons/ruction Costs?. BUILDZOOM, Oct. 17. 20 I 7. hllps://www.huildzoom.com/hlog/paving­
f'or-dirt-whcre- have-hrnm:-valucs-dctached-from-construction-costs (providing mclro-area 
estimates of construction costs and home values). 
167 See supra note 27. 



Beyond the Double Veto 34 

that other legis lation enjoys-even if the state agency has rej ected the housing 
element in question.168 So long as the housing e lement "contains the e lements 
mandated by the statute." the courts will uphold it. 169 Whether it will actually 
enable construction of the required number of units has been regarded as a 
question of "workabil ity'· or "merits,'· and irrelevant as matter c~f law to the 
housing element's validity. 170 

In Washington and Florida, the reviewing state agency cannot make binding 
determinations about the validity of a housing element. but may challenge the 
plan before an adminis trative tribunal. 171 In both states. "comprehensive plans 
and development regulations ... are presumed valid upon adoption.''172 and the 
burden of' proof is on the party challenging them. m Washington 's administrative 
tribunal "shal l find compliance'" un less it determines that the plan or development 
regulation at issue " is clearly er1'0neous."' 174 

Only Oregon has fim1ly rejected judicial deference to local governments w ith 
respect to the plan. Approval by the LCDC is necessary to make a comprehensive 
plan legally effective. 175 and Oregon courts g ive LCDC detenn inations the usual 
deference afforded to agenc ies' rules and orders. 176 

168 See. e.J< .. Fonseca v. City of Gi lroy. 148 Cal.App.4th I 174. 1191 (2007) (restating and 
applying doctrine that housing element is a legislative enactment subject to strong 
presumption of validity. notwithstanding agency disapproval): Buena Vista Gardens 
Apartments Ass·n v. City of San Diego Planning Dep't.. 175 Cal.App.3d 289. 298-99. 300-
02 ( 1985) (stating that ·'the appropriate standard of appellate review is whether the [local 
government! has acted arbitrarily. capriciously. or without evidentiary basis'") (internal 
citations and quotation omitted.'' and upholding housing element notwithstanding state 
agency's rejection of it for want o C inter a/ia. a "comprehensive five-year schedule of 
actions"). For a review of other cases to similar effect. see Field. supra note 128. at 54-61. 
169 Forsecu. 148 Cal.App.4th at 1191-92. 
170 See. e.g .. Fonseca, 148 Cal.App.4th at 1185 ('judicial review of a housing elemt:nt for 
substantial compliance with the statutory requirements does not involve an examination of 
lhc merits of the clement[. of] whether the programs adopted are adequate to meet their 
ol~icctives") (internal citations and quotation marks omitted): Buena Vis/a Gardens. 175 
Cal.App.3d at 298-302 (treating agency's view ofworkahility of plan as a ··merits" question 
not for courts to consider in judging plan's validi ty). 
171 In Washington. this adjudicator is the specialized Growth Management Hearing Aoard. See 
24 Wash. Prac .. Envtl. Law & Practice§ 18.3 (2d ed .. .July 2017 Update). In Florida it 's the 
general-purpose Department of Administrative Hearings. See Fla. Stat. § 163.3184. 
172 Wash. Rev. Code Ann. § 36. 70A.J20( I) (West). There is an exception for certain coaslal 
development regulations. See id 
173 Wash. Rev. Code Ann. § 36.70A.320(2) (West). See also Fla. Stat. Ann. § 163.3 184 
(stating that plans r~jected by the state agency stil l enjoy a presumption ofvalidit)'. and that 
it is the agency's burden to prove ·'by a preponderance of the evidence that the 
comprehensive plan or plan amendment is not in compliance" with state law). 
174 RCW 36. 70/\.320(3). 
175 See supra note 11 6. 
176 See. e.g .. City of Happy Valley v. LCDC. 677 P.2d 43 (Or. 1984) (applying abuse-of~ 
discretion review to LCDC decision r~iccting plan): I 000 Friends of Oregon v. Land 
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Beyond the legal standards for housing element validity, the tacit 
presumption of good faith is also manifested in the lack of backstopping 
measures to counteract local evasion of duly adopted plans. Zoning and other 
local ordinances must be consistent with the plan, but consistency challenges 
have to be brought within a brief w indow of time following enactment of the 
ordinance, 177 and courts strongly defer to local governments when evaluating 
consistency. 178 If the court deems the ordinance inconsistent it may remand to 
the local government to fix the inconsistency. 179 and if the remand is coupled with 
an injunction, it is customarily~an injunction against issuing perm its on the basis 
of the inconsistent ordinance_ ,Ro The working assumption is that local 
governments will honor the plan and resolve any inconsistency which may arise 
promptly and in good faith. 

In addition to the consistency requirement, California and Oregon purport to 
lim it local evasion of the plan at the project-permitting stage, by requiring local 
agencies to use on ly "objective" standards, 181 and to act on project applications 
with in a fixed. reasonably short period of time.182 But these strictures are less 
binding than they appear, and their weakness represents another manifestation of 
the tacit presumption of good fa ith. For example. time limits under California's 

Conservation & Dev. Comm'n. 301 Or. 447. 469. 724 P.2d 268. 284 (1986) (extending 
deference to LCDC interpretations of law). 
177 See Cal. Gov' t Code§ 65860(b) (West 2018) (90 days). 
178 See CECILY TALBERT BARCLAY & MATTHEW s. GRAY. CAI.IFORNIA LAND USF. & 
Pt.ANNING LAW 25-26. 46-4 7 (36th ed.2018) (discussing ··arbitrary and capricious··/ ··no 
reasonable person·· standard in California). See also MaiTacci v. City of Scappoose. 552 
P.2d 552. 553 (Or. Ct. App. 1976) (rejecting developer's argument that project which 
complied with plan could not be denied on basis of more restrictive zoning ordinance. on 
ground that it was local government's prerogative to decide when and how to "evolve·· 
··more restrictive zoning ordinances[] toward conformity with more pe1111issivc provisions 
of the plan"). 
179 

Compare Baker v. Milwaukie. 533 P.2d 772. 779 (Or. 1975) ("plaintiff has slated a 
cause of action in seeking to C()mpel the City of Milwaukie to conform its zoning 
ordinances Lo the comprehensive plan") with Lesher Commc'n. Inc. v. Walnut Creek. 52 Ca 
3d 53 1. 544-47 (Cal. 1990) (holding that zoning ordinance inconsistent with the plan is 
invalid ab inilio. and therefore properly remedied by writ compelling invalidation rather 
than compliance decree). 
180 See. e.g.. Baker. 533 P.2d at 779 ("plaintiff has stated a cause of action ... to suspend 
the issuance of building permits in violation of the plan'"): Skagit Surveyors & Engineers. 
LLC v. Friends of Skagit Cty .. 958 P.2d 962. 971-972 (Wash. 1998) (·'I f a .. . development 
regulation is found to be inconsistent with the plan, the validity of any pennils issued by the 
local government under the authority of those development regulations will be called into 
question""). See also Edward G. Diener. Defining and implementing local plan-land use 
consistency in Cal/fornia, 7 F:co1.0GY L.Q. 753 ( 1978) (examining consistency requirement 
as grounds for blocking projects). 
181 See supra note 139 and accompanying text. 
182 See supra 138. 
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Perm it Streamlining Act kick in only q/ier the local government has completed 
any environmental reviews and resolved any internal appeals.183 Environmental 
appeals of municipal decisions are heard by the city council. 184 So if a city 
councilmember wants to kill a housing project in her district, she can a lways 
insist o n further / better / d ifferent environmental analyses. Once the clock finally 
starts to run on the developer's permit application, local officials may 
"encourage" the developer to withdraw and resubmit it, perhaps suggesting that 
if only this or that change were made, the application would more likely be 
approved. Or the decis ionmaker may approve the project with conditions that 
make it tough to build or market. Weird or unexpected condit io ns might be 
challenged on the theory that the underly ing development standard violates the 
state's o bjectivity requirement, but this is a crapshoot. Objectivity is a matter of 
degree, 

185 
and in any event Californ ia's objectiv ity requirement only applies if 

the conditions reduce a project's density or render it " infeas ible."186 

Final ly, and perhaps most significantly, the tacit presumption of good faith 
is refl ected in the lack of any material consequences for local governments that 
fa il to meet their housing targets. Prior to the 2017 California hous ing package 
(d iscussed in the next Part), no West Coast Model state had enacted statutory ex­
post punishments tied to actual housing construction over the planning cycle. 
This is in sharp contrast to the No11heastem Model states. which expose 
jurisdictions that fail to meet their BMR-hous ing targets to the feared builder's 
remedy. 187 Though Massachusetts, R.hode Is land, and New Jersey provide for 
plan-based exemptions from the builder ' s remedy, Massachusetts and Rhode 
Is land extend this exemption only to local governments making adequate yearly 
progress toward their affordable-housing goals. 188 

In principle, housing agencies in the West Coast states could incentiv ize local 
fo llow-through by announcing that the agency will review the next plan very 
harshly if the local government fails to meet its housing targets under the current 
p lan. C ities hoping to avoid fiscal and regulatory sanctions for not having an 
approved housing element would then have good reason to pe11nit the housing 
for which they planned . But to induce compliance in this way, the state agency 
must have authority to reject a housing e lement because it 's unlikely to work, 
g iven the jurisdiction's track record. California law historically would not a llow 

183 See Cal. Govt. Code 65950(a): Eller Media Co. v. City of Los Angeles. I 05 Cal. Rptr. 
2d 262. 264 (Cal. App. 4th 2001 ). 
184 Cal. Pub. Res. Code~ 2 l 151(c). 
185 Cf Rogue Valley Ass·n of Realtors v. City of Ashland. Or .. LUBA No. 97-260. at 17 
( 1998) (''(F]ew tasks are less clear or more suqjcctive than attempting lo determine whether 
a particular land use approval criterion is clear and o~jectivc.") 
186 See Cal. Gov't Code* 65589.5(d) (West 2018). 
187 See supra Part II.A 
188 See supra note 99. ( In New Jersey. the prospect of a court-ordered builder·s remedy 
hangs over al l local land use decisions. so local governments disregard outcomes at their 
peril. ) 
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this. and the " presumption of validity" in Washington and Florida works against 
it too.189 

Putting all these pieces together- the inane, population-forecast norm for 
housing need; the deference to local governments on the substance of their plans: 
the failure to punish or reward local governments on the basis of housing 
outcomes; and the lack of an expeditious procedure for pennitting projects that 
conform to the plan notwiths tanding contrary local ord inances--one cannot help 
but wonder whether the state legislators who forged the West Coast Model were 
themselves acting in good faith. Did they really mean to overcome local ban-iers 
to the supply of an adequate amount of new housing. or was the mandate to plan 
for "needed housing" just a means of prettifying some other agenda? 190 

III. TIIENEWYIMBY MEASUR~S 

Legal scholars and economists who write about housing-supply barriers have 
tended to regard state-level interventions skeptically ( or not at all). 191 Their 
skepticism is rooted in the risk that s tate control of local land-use regulation will 
enable local homevoter coal itions to band together into regional cai1els. 192 In the 
absence of state control, the argument goes, developers are generally able to buy 
off some local governments in a region and thereby increase the regional housing 
supply.193 But once the state gets involved. antidevelopment interests can wield 
state law to make every local government establish rigid growth boundaries, 

189 See supra notes 168-173 and accompanying text. 
190 In Oregon and Washington. the "other agenda" was presumably the establishment of 
urban growth boundaries. In California. the other agenda is less apparent. but it may have 
been to support developers of BMR housing (much like the Northeastern Model). Cf 
Ramsey-Musolf. supra note 124 (finding. during study period. that jurisdictions with 
approved housing elements produce more BMR housing. but less market-rate housing. than 
jurisdictions without). 
191 See. e.g.. FISCHEL. supra note 5. at 54-57. 365-67 (discussing weakness of state housing 
requirements. and concluding with a dozen-item menu of suggestions for com batting 
housing supply restrictions. on which the .. state planning mandate .. is not mentioned). One 
exception is a forthcoming paper by John lnfranca written independently of this Article. 
which also discusses state ADU and density mandates. See John lnfranca. The New State 
Zoning· /,and Use Preemption Amid a I-lousing Crisis. 60 llC. L. REV. (fo11hcoming 2019). 
lnfranca focuses on upzoning by state statute. whereas I think the more promising reforn,s 
concern housing quotas and the nature of the plan. See ir!fra Parts Ill & IV. 
192 See. e.g.. P1SCHEL. supra note 5. at 307 (suggesting that homeowners in Portland metro 
area favor regional controls as a means of restricting housing supply); Robert C. F:llickson. 
Suburban Growlh Controls: An Economic and Legal Analysis. 86 YALE L.J. 385. 434-35 
( 1977) (discussing this risk). 
193 See Ellickson. supra note 192. at 404-10 (arguing that developer influence means that 
exclusionary practices by some homogenous suburbs arc unlikely to distort allocation of 
housing and people across metro regions). 
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onerous inc lusionary zoning ord inances. or other restrictions that s tanch the 
regional supply of new housing. 

The state-carte lization thesis may be overdrawn-local governments have 
proven themselves quite capable of coordinating exclusionaiy policies witho ut 
directives from the state194-but the traditional Nottheastem and West Coast 
Models do not inspire much confidence in the states' ability to intervene 
constnictively in local land use. Interestingly, though, as housing prices in the 
expens ive metro regions rocketed upward following the Great Recession o f 
2007-2009. the states, led by California. responded with forceful measures to 
increase the supply of market-rate as well as BMR hous ing. This Part exp lains 
California's reworking of its hous ing framework, as well as recent initiatives in 
Ca lifornia and other states to curtail the locally popular practice of zoning 
develo pable land exclusively for s ingle-family homes on large lots. 

Pushing the state-level interventions is a nascent Yes In My Backyard 
(Y IMBY) movement. 195 YIMBY g roups are springing up around the country to 
lobby for more housing at the state as well as local levels. 196 The YIMBYs· state­
legislative and fundraising successes wan-ant a rethinking of the state­
cartelization thesis, a point to which I shall return below. 

A. California Strengthens the West Coast Model 

Starting around 2005 and accelerating a decade later, California passed a 
flurry of bills that tty to answer critiques of the West Coast Model. In 201 7 alone. 
the legislature enacted a fifteen-bill housing package. The state is feel ing its way 
toward a better way of setting housing-supply targets, and the tac it presumptio n 
of good faith on the part of local governments is under attack. 

I. Finding a Better Target 

Senate Bill 828, enacted in 2018, begins to establish a new ground norm for 
regional housing needs assessments (RHN As ).197 The bi II was a political 
compromise and leaves in place the old idea of tying housing quotas to 
population projections. while adding a new overlay of administrative discretion 
to plump up regional quotas on the basis of a nationally-normed affordability 

194 See supra Parl I. 
195 For an introduction lo the movement. see Kenneth Slahl. "Yes in A~,, Backyard": Can a 
New Pro-1/ousing Moveme/11 Overcome the Power qf NIMBYs?. 41 ZONING & PLANNING L. 
R EP. I (20 18). 
196 Id See also https://cn.wikinedia.org/wiki/YIMBY. 
1972018 Cal. Stat. ch. 974 (hereinafler. ··s13 828"). SB 828 builds on a measure pa~sed a 
year earlier. AB I 068. which curtailed COG authority to deviate from the stale ·s official 
porulalion forecast. and which added ·'(t]he percentage of renters· households I hat are 
overcrowded" as a foclor to be weighed when converting lhe population forecast into 
RHNA quotas. See 20 17 Cal. Legis. Serv. Ch. 206. Digest & * 2 (A.B. I 086) (Wesl). 
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goal.
198 

Determinations of housing need are to account for the percentage of "cost 
burdened'" househo lds in the region (ho useholds spending more than 30% of their 
income on housing), relative to "the rate of housing cost burden for a healthy 
housing market."199 The " healthy housing market" standard is in turn defined as 
a cost-burdened rate " no more than the average [such rate] in comparable regions 
throughout the nation."200 Similarly, the "overcrowd ing rate [among renter 
ho useholds] [should be] no more than the average overcrowding rate in 
comparable regions throughout the nation.201 

SB 828 is a ve1y important development in the housing policy dialectic. The 
bill explicitly confronts, and condemns, the way in which excl usionary 
jurisdictions have until now been rewarded for the ir exclusion with small housing 
quotas .202 And the idea of a nationally nonned, "healthy markets'' s tandard 
represents a new and facia lly plausible alternative to setting hous ing quotas on 
the basis of population trends. 

But there 's a s ignificant problem lurking in the details: the "percentage of 
cost burdened ho useho lds" is a dubious indicator ofa housing market's ill-health, 
because it fa ils to account for population flows. As housing becomes more 
expensive in supply-constrained markets. less affluent residents are evicted or 
bought out and leave for cheaper pastures, and only rich people choose to move 
in.m This tends to equa lize the share of cost-burdened households across supply­
constrained and unconstrained regions.204 Indeed. in economic models with 

198 The hill as passed initially by the state senate provided that IICD ··shall grant 
a llowances·· for the factors discussed in this paragraph. but the state assembly removed this 
language in favor of" a more permissive authorization •·10 make adjustments:· See 
https://lcgi nfo.lcgislaturc.ca.gov/ faces/hi II VersionsComparcCI icnt.xhtm l?bi 11 id=20 I72018 
0SB828. 
199 SB 828. § 2 (amending Cal. Gov·t Codes. 65584.0 l(b)). 
200 Id 
20 I Id. 
202 SB 828. * 3 (amending Cal. Gov't Codes. 65584.04(1)) (stating that neither .. [rlrior 
underproduction of housing ... from the previous regional housing needs allocation·· nor 
··[s]table population numbers·· shall not be ""a justification for a determination or a reduction 
in aj urisdiction·s share of the regional housing need'"). 
203 See. e.g .. Issi Romem & Elizabeth Kncebone. Dispari~v in Departure: Who Leaves the 
Bay Area and Where Do They Go?. BUILDZOOM (Oct. 4. 2018). 
https://www.buildzoo111.co111/blog/disparity-in-depanurc-who-leavcs-the-bav-area-and­
whcrc-do-thcv-go (finding that the San Francisco Bay Area has the greatest socioeconom ic 
disparity between its in-migrants. who tend to be rich, and its out-migrants. who tend to be 
poor, of al l metro regions in the United States). 
204 Tellingly. the share of cost-burdened households in the San Francisco metro area is 
smaller than that in the Riverside-San Bernardino metro area. sec 
https://lao.ca.gov/ lnfographicsicalifornias-high-housing-costs. even though the price or 
housing relative to replacement cost in the San Francisco metro ,1rea is almost twice is high 
as in the San Bernardino-Riverside metro area. see Romcn. supra note 166. 
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costless mobility, an interregional disparity in the percentage of income spent on 
housing will persist only if certain regions offer locational amenities not found 
elsewhere.205 So, ironically, the fact that a region has a persistently large share of 
cost-burdened households may indicate that it is doing a very good job protecting 
environmental and other characteristics which make it desirable. not that it 
suffers from welfare-reducing supply constraints. 

Then again, despite the conceptual problem with treating the share of cost­
burdened households as a proxy for housing-market health, California may still 
manage to ramp up housing quotas using the authority granted by SB 828. 
Specifically. the housing agency could try to convert temporary, disequilibrium 
changes in the share of cost burdened households into big~HN As for the state's 
expensive, supply-constrained metro areas. Because moving between regions is 
costly, supply-constrained regions experiencing positive economic shocks may 
also experience a big, short-term increase in the share of cost-burdened 
households.206 A short-term runup in the share of cost-burdened households, 
fo llowed by socioeconomically skewed population flows (rather than a large 
increase in the housing stock) is certainly an indicator of an unhealthy housing 
market. and it's one that HCD arguably has statutory authority to use.207 

To be sure, newly ambitious R.HNAs under SB 828 might not ach ieve very 
much if California's courts continue to give unstinting deference to local 

205 See. e.g .. /\lbouy ct al .. supra note 36 (presenting model in which high housing costs 
relative to wage persist in equi librium only because of locational amenities). 
20

<• Price controls- rent control and BMR deed restrictions-may mute this. 
207 I lere is the str'dtegy in a little more detail: First. HCD would define the statutory term 
··comparable region" as metro regions which were economically similar to the target region 
some years previously. e.g .. at the beginning of the previous planning cycle. To illustrate. 
HCD would pick comparators for the San Francisco Bay area by identifying regions that 
eight years ago (at the start of the previous cycle) had similar economies measured by size 
and composition. 

Having identified the relevant regions. I ICD would then compare the change in the 
percentage or cost-burdened households in the target region. with the change in the 
percentage of cost-burdened households in the comparators. Ir the target region's cost­
burdened share increased more than was typical of the comparator regions. HCD could .. top 
off' the target region's baseline. population-forecast RHNA for the next cycle with a cost­
burden acliustrncnt which accounts for the region's fai lure to produ<.:e enough housing to 
accommodate demand in the previous cycle. 

The remaining question is how big the top off should be. SI3 828 provides no speci lie 
instruction. but building on the statute's national nonning idea. HCD might define the 
appropriate top-off as the difference between (I) the average housing stock expansion over 
the previous cycle in the comparator regions. and (2) the actual housing stock expansion 
over the previous cycle in the target region. No longer would regions comprised of Beverly 
Hills lookalikes be able to leverage their exclusionary policies into small housing quotas. 

HCD may also be able to boost housing quotas for regions that over the previous cycle 
experienced signi Ii cant job growth without commensurate housing growth. relying on the 
"jobs-housing imbalance" factor. See Cal. Gov't Code§ 65584.0l(b)( I )(G). This factor was 
added to statutory framework in 2008. by SB 375. but has not yet hcen used by I ICD to set 
regional quota5. 
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governments' ho using elements. and if even the best of plans come to naught 
because there are no controls on implementation. But Cali fornia has started 
responding to these critiques as we ll. 

2. Upending /he Presumption of local Good Failh 

I suggested earlier that if a state took seriously the political econo my of local 
land-use po licy, the state would presume bad faith rather than good faith w ith 
respect to the design and implementation o f the housing element, and backstop 
approved hous ing e lements with strong measures to combat local governments' 
evasion of their o wn, adopted plans. California is starting to take this idea to 
heart. 

The standard/or a "subslanlially compliant " housing element. California 
hasn' t expressly abrogated the cmuts' deferential. check-the-boxes test for 
housing e lement validity- to wit, a ho using element "substantially complies•· 
with state law if it "contains the elements mandated by the statute." regardless of 
whether it's likely to work.208 But local governments can no longer count on 
judicial or administrative deference to dysfunctional housing elements. 

One reason is that in 2005. the legislature created a builder's-remedy 
incentive for developers of 20% (and greater) BMR projects to challenge the 
adequacy of a housing e lement's program to accommodate affordable ho using.209 

If the developer prevails, the local government may not deny project on the basis 
o f local zoning ordinances or the general plan.210 In these proceedings, "the 
burden of proqf shall be on the local [government] to show that its housing 
e lement does identify adequate s ites,'' with "appropriate zoning and development 
standards and with serv ices and facilit ies to accommodate [the jurisdiction 's] 
share of the regional hous ing need [for low- and moderate-income 
households]."2 11 

The upshot is that in a conventiona l facial challenge to a housing e lement. 
courts may continue to apply the traditional, very de ferential standard o f review, 
but if the housing element is cha llenged by a deve lo per seeking to build a 20%­
BMR project that v io lates local zoning or development s tandards, the courts 

208 See supra notes 168- 170 a nd accompanying text. 
209 See Cal. Gov' t Code 65589.5(d)(5)(13); 2005 Cal. Legis. Scrv. Ch. 601 (S.B. 575) 
(West). 
2 10 The only allowable ground for denial in most cases is that the project would have a 
··specitic. adverse e ffect on public health or safety."· Cal. Gov't Code 9 65589.5(d)(2). 
211 Cal. Gov't Code* 65589.5(d)(5). 
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should take a careful look at whether the housing element realistically 
accommodates the jurisdiction·s RHNA shares.212 

Furthermore, the legislature in 2017 authorized 1-JCD to review housing­
element implementation and. upon discovering a serious fa ilure of 
implementation, to rescind the agency's finding that the housing element 
"substantially complies" with state law.rn This new emphasis on implementation 
is hard to square with the courts' longstanding position that "substantial 
compliance" is just a matter of whether the housing element "contains the 
elements mandated by the statute."2 14 It's conceivable that the California 
Supreme Court, which hasn 't addressed the meaning of substantial compliance 
since housing element/ RHNA framework was enacted in 1980, will eventually 
rule that the lower comts' deference to local governments on housing element 
validity has been abrogated by the evolution of the framework as a whole.2 15 

The new. se(f-executing housing element. The traditional West Coast 
requirement that local ordinances conform to the plan did little to help developers 
get projects approved.2 16 In Californ ia, a consistency challenge had to be brought 
within ninety days of enactment of the ordinance or it was forever barred. But a 
little-noticed reform adopted in 2004 and extended in 20 18 essentially obviates 
this statute of limitations. The 2004 legislation requires local governments to 

2 12 To be clear. this is my gloss on a statutory provision which has not yet been interpreted 
by the courts. It is possible that the courts wi ll interpret it to mean only that the local 
government must carry the burden of showing that its housing clement is not irrational vis­
a-vis the RI IN/\s. But that gloss would go against the thrust of SB 575. and the legislature ·s 
instructions about how the Housing /\ccountability Act should be interpreted. See Cal. 
Gov't Code§ 65589.5(a)(2)(L) (West 2018) ("It is the policy of the state that this section 
should be interpreted and im plemented in a manner to afford the fullest possible weight to 
the interest of. and the approval and provision of. housing.") 
213 2017 Cal. Lcgis. Serv. Ch. 370 (A.B. 72) (West) (adding Cal. Gov·t Code§ 
65585(i)( I )(a)) (West 2018). See also Cal Gov't Code* 65583.1 (a) (added in 2002 per AB 
1866). which states that HCD may allow a city or county to identi ry si tes for second units 
based on 1he number qf second units developed in tlte prior housing element planning 
period-a standard that"s clearly focused on outcomes rather than formalities. The first 
enforcement action under /\1.3 72 was tiled against a ci ty which amended a specific plan in a 
manner that conflicted with the housing element. See Complaint, Ca. Dep't of Hous. & 
Community Dev. v. City of Huntington Reach. No. 30-20 I 9-01046493. Jan. 25. 2019 (Cal. 
Sup. Ct.. Cly. of Orange). 
214 See .wpra notes 168-170. 
2 15 When the "substantial compliance" standard was added to the housing element law in 
1984. the legislature expressed its intent to codify the standard applied in Camp v. Bd. qf 
Supervisors. 123 Cal. /\pp. 3d. 334 (Cal. 0. App. 1981 ). See Hernandez v. City of 
Encinitas. 28 Cal. App. 4th I 048. I 058 (Cal. Ct. App. 1994) (quoting the legislative 
declaration). Camp is actually a better decision than many of the "substantial compliance·· 
cases since. as the Camp court gave considerable weight to the views of the state housing 
agency. and characterized ·'substantial compliance" as a matter of substance rather than 
form. See 123 Cal. App. 3d. at 349-5 1. Thus. the statutory origins of the substantial 
compliance standard would not prevent the California Supreme Court from putting a more 
demanding gloss on it than have the lower courts have to date. 
2 16 This paragraph restates a point explained supra in the text accompanying notes I 7R-l 80. 
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approve 20%-BM R projects whose location and density compo,t with the 
housing element. ·'notwithstanding any zoning ordinances or general-plan land 
use designations to the contrary."2 17 The 2018 bill put developers of I 00% 
market-rate projects on similar foot ing.218 ln effect, the housing element is 
becoming self-executing. Developers can apply for pennits on the authority of 
the housing e lement, and the local officials who review the project must disregard 
inconsistent o rdinances. 

The requirement qf imminently developable sites. A favorite ruse of anti­
housing local governments has been to assign their RHNA shares to sites that are 
impractical to develop.2 19 The bui lder's remedy enacted in 2005 puts some 
pressure on local governments not to do this, and in 20 17, California took another 
big step, ordering local governments to accommodate the ir RHNA a llocations on 
imminently developable s ites.220 Using HC D-issued forms. local governments 
must furnish a parcel-by-parcel enumeration of the available or potentially 
available s ites for housing development, noting for each parcel its " realistic and 
demonstrated" development potential at various levels of affordability. current 
uses of the parcel, barriers to development at the parcel's potential density over 
the next period in the planning cycle, and any steps the local government intends 

217 2004 Cal. Legis. Serv. Ch. 724 (A.B. 2348) (amending Cal. Gov·1 Code§ 
65589.5(d)(5)). 
2 18 See 20 I 8 Cal. Legis. Serv. Ch. 243 § I (A.8. 3 194) (West) (adding Cal. Gov't Code§ 
65589.5U)(4). which requires approval of projects lhat comply with the general plan--which 
the housing elemenl amends--notwithslanding " 7.oning standards and criteria" lo lhe 
conlrnry). In conlrasl to the 2004 amendments for 20% BMR pr~jects. the 2018 
amendments are sile nl on whelher local governmenls musl gra111 permits for housing­
element-compliant projects if the housing clement connicls wilh the land-use elemenl and 
thus violales the background slate-law requiremenl o f"horizontal consistency" among 
components of the general plan. However. an intennediate court of appeals has held thal 
housing elements that conflict wilh olher components ofthc plan arc valid and enforceable 
so long as lhe ho using elemenl acknowledges the inconsistency and spells oul an aclion plan 
lo fix it. e.g .. by amending the conflicting component o f the plan. See Friends of Aviara v. 
City of Carlsbad. 2 10 Cal. App. 41h 1103. 1 112- 13 (201 2). 
2 19 This bit of conventional wisdom is indirectly supported by lhe California Legislative 
Analysl°s finding that mosl multi-family construction occurs on sites which are 1101 

designated for mulli-family conslruclion in lhe corresponding housing e lt:menl. See LAO. 
Do COMMUNITIES /\DF,QUATtl. Y PLAN FOR HOUSING? 8-9 (Mar. 8. 20 17). 
hltps://lao.ca.gov/rcports/20 17/3605/ plan-for-housing-030817.pdl'. Evidently cities ··plan" 
for mulli family hous ing where ils uneconomical lo build. and then work o ut case-by-case 
exemplions for certain developers. 
220 See Fonseca v. Cily of Gilroy. 148 Cal.App.41h 1174. 1194-1 202 (2007) (discussing 
2005 amendments. while applying previous standards which did not require parcel 
idenl i fication): 2017 Cal. Leg is. Serv. Ch. 375 (/\.B. 1397) ( delineating criteria for what 
counls a~ an available site). 
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to take to remove those constraints.221 If the local government assigns more than 
50% of its lower-income RHNA share to presently non-vacant parcels. it must 
make findings supported by substantial evidence that the existing use of each 
such parcel " is likely to be discontinued'' during the planning period.222 

An end to deference on prqject denials and density reductions. As far back 
as 1982, with the first iteration of its Housing Accountabi lity Act, Cali fornia has 
recognized that local governments may try to evade state housing mandates 
through project-specific shenanigans, such as unwarranted delay. bad-faith 
application of existing standards. or denial on the basis of post hoc requirements 
invented for the purpose of killing the project. The original Housing 
Accountability Act provided that local governments may deny or reduce the 
density ofa housing project that complied with appl icable development standards 
at the time the permit application was filed only if the decisionmaker makes 
"written findings suppo1ted by substantial evidence" that the project would have 
a "specific, adverse [and non-mitigable] effect on public health or safety."223 

Subsequently the legislature clarified that only "objective'' standards could be 
used to deny or reduce the density of a project. 224 

The difficulty with this requirement is that development standards are never 
perfectly clear, and it's hard for judges who lack intimate familiarity with 
legislative negotiation and drafting to say whether a standard is sufficiently or 
reasonably clear. The 2017 housing package includes a clever fix: housing 
proposals must be deemed compliant with applicable development standards "if 
there is substantial evidence that would allow a reasonable person to conclude" 
that the project conforms to the standards. 225 So if a local government chooses to 
employ mushy standards, it will have enonnous difficulty denying any project. 
as the very mushiness of the standards means there will almost always be enough 
evidence to allow (not require) a reasonable person to conclude that the standards 
were met. 

The 20 I 7 amendments also hack away at the discretion local governments 
previously enjoyed to r~ject zoning-compl iant projects on the basis of alleged 
health or safety impacts. Previous ly. such projects could be denied or reduced in 
density if there was substantial evidence in the record to support the local 
government's health or safety finding.226 Going forward, the local government 
must show by a preponderance of the evidence that the project would have a 

221 20 17 Cal. Legis. Serv. Ch. 375 (i\.B. 1397) (West) (amending Cal. Govt Code Code * 
65883.2(e))}. 
222 /d 
m 1982 Stats. c h. 1438. s. 2 (adding Cal. Gov· t Code * 65589.5). 
224 1999. Cal. Legis. Scrv. Ch. 968 (S.B. 948) (West). 
225 2017 Cal. Lcgis. Serv. Ch. 368 (S.13. 167) (amending Cal. Gov'I Code § 65589.5(1)). 
226 The Housing Ac countability i\et originally required ··written findings supported by 
substantial evidence [that the project would have ! a specific. adverse fand not tcasihly mitigable] 
e ffect on public hea lth or safety ... 1982 Stats. Ch. 1438. * 2. 
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"'significant, quantifiable. d irect, and unavoidable [public health or safety] 
impact, based on objective, identified written public health or safety s tandards . 
. . as they ex isted on the date the application was deemed complete."227 The local 
government must make these find ings in writing within 30-60 days o f its 
decision,228 and if the decision is challenged in court. the local government must 
carry the burden of proof. 229 Lest cou,ts fai I to get the message, the legislature in 
2018 declared that adverse health and safety impacts from new housing "arise 
infrequently. ,mo 

Finally, recent amendm ents to the Housing Accountability Act extend 
standing to sue to "housing organizations" and potential residents. and require 
defendants to pay the attorneys' fees of prevailing plaintiffs.231 Developers who 
have ongoing relationships with a local government may be wary of litigating. 
say, a modest density reduction. The attorney's fee and liberal s tanding 
provisions enable other paities to step in and make local governments fo llow 
their own rules. 

Statutmy consequencesforfailing to meet housing targets. With the passage 
of SB 35 (2017), California became the first West Coast state to make local 
governments liable for failing to meet state housing targets, not just for fa iling to 
plan.m S B 35 requires local governments to report annua lly to HCD on housing 
outcomes: the number of project applications received. entitlements and building 
permits granted, and ce,t ificates of occupancy issued.233 SB 35 also directs HCD 
to issue mid-period and end-of-period evaluations of whether each local 
government is meeting or has met its RI-INA allocations.234 And here's the kicker: 
if a local government falls sho1t of its RHNA targets, it must allow by-right 
development, with no env ironmental review, of projects that comply with zoning 
and development standards that were in effect when the application was 
submitted.235 Projects submitted under SB 35 must be approved or rejected by 
the local govern ment within a brief window of time or e lse they are deemed 
approved as a matter of law.2·' 6 

227 2017 Cal. Legis. Serv. Ch. 368 (S.B. 167) ( West); Cal. Gov't Code§ 65589.5(i)( I) (West 
2018). 
228 Cal. Gov't Code § 65589.50)( I) (West 2018). 
229 Cal. Gov·t Code§ 65589.6 (West 2018). 

m 2018 Cal. Stat. ch. 243. § I (adding subdivision (a)(3) to Gov. Code § 65585.5). 
231 See 20 17 Cal. Lcgis. Serv. Ch. 368 (S.B. 167) (amending Cal. Gov't Code§ 65589.5(k)). 
232 2017 Cal. Legis. Scrv. Ch. 366 (S.B. 35) (West 2018). 
233 These requirements arc codified at Cal. Govt Code Code§ 65400 (West 2018). ·n1ey 
firm up earlier. much less specitie reporting requirements. 
234 Cal. Gov·t Code§§ 65913.4(a)(4) & (h)(7) (West 2018). 

m 2017 Cal. Legis. Serv. Ch. 366 (S.8. 35) (West). § 3 (hereinafter "SB 35"') (now codi fied 
as Cal. Gov·t Code Code§ 65913.4(a)(4)). 
236 SB 35. supra note 235. § 3 (now codified as Cal. (iovt Code § 65913 .4(h) & (c). 
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In keep ing w ith the idea of the housing element as self-executing and 
preemptive. SB 35 provides that in the event of inconsistency between "zoning, 
general plan, or design review standards ... a development sha ll be deemed 
consistent [within the meaning of this section) if the development is consistent 
with the standards set forth in the general plan. ''237 

Though SB 35 projects must meet several other criteria which may blunt the 
s tatute's impact,238 the statute nonetheless advances an important principle: that 
local governments' prerogative to use cumbersome, discretionary development 
procedures is conditional on their producing the amount of new housing­
including market-rate housing-that the state expects of them.219 

California may soon make local governments that fail to meet their housing 
target pay a serious fiscal price, too. In early 2019, Gov. Gavin Newsom 
announced that he intends to withhold transportation funding from local 
governments that fa! I short of their targets. 240 

* * * 
California's housing policy contraption would have made Rube Goldberg 

b lush. But abstracting from the jury-rigged details, the b ig picture is this: 
California, home to the nation's most expensive housing markets, is developing 
a nationally-normed. " healthy housing market' ' standard, and will set regional 
quotas for new housing accordingly. California has also taken important steps to 
make the housing e lement self-executing, so that developers can get permits for 
compliant projects notwithstanding inconsis tent local ordinances and standards. 
California has tenninatedjudicial deference to local governments on the question 
o f whether development proposals comply with applicable zoning. development, 
environmental, and safety standards. And, us ing fee-sh ifting rules. liberal 
s tanding. and evidentiary refonns. California has armed interest groups and 
private citizens to challenge permit denials and density reductions. These are 
unabashedly pro-housing reforms. applicable to market-rate as well as affordable 
pr~jects. 

One can also discern in the recent California legislation a more tentative 
movement to require loca l governments to allow some by-rig ht development, at 

m Id (now codi lied as Cal. Govt Code Code § 659 I 3.4(a)(5)(B)}. 
238 The project must have at least I 0% BMR units (more if the jurisdiction has a compliant 
housing clement and met its quota for market-rate housing in the previous cycle). must 1101 

use sites that were recently occupied by residential tenants or rent-controlled dwelling units. 
and. for larger prqjeets. must pay union wages. See id (now codified as Cal. Govt Code 
659 I 3.4(a)( 4). (7) & (8)). 
iw The same principle is also advanced by another statutory provision added in 2017. which 
stipulates that local governments may not count a parcel toward their lower-income RI INA quota 
without re;,.oning it for by-right development. if the parcel had been counted toward the quota hut 
not developed in the previous planning cycle. See 2017 Cal. Legis. Serv. Ch. 375 (/\.B. 1397) 
(West) (amending Cal. Govt Code§ 65883.2(c)). 
240 See Liam Dillon. Gov. Gavin Newsom Threatens to Cut State Fundingfi'om Cities that 
Don't Apprnve /:,nough Housing. L.A. TIMES. Jan. 10. 2019. 
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state-prescribed mm,rnum densities. under quick timeframes. and without 
project-specific environmental reviews. SB 35 is the leading example of this: 
another is a new requirement local governments which must liberalize their 
zoning ordinances to p lausibly accommodate their RHNA shares do so by zon ing 
for by-right development at specified minimum densities.241 

Taken together. the California reforms are redefining the character and 
function of the comprehensive plan. Rather than serving as an " impernianent 
constitution" for zon ing and development ordinances.242 or as a statement of a 
community ' s aspirations for its built environment,243 the plan through its housing 
e lement increasingly resembles a compact between the local government and the 
state about development pennitting. Through the plan. local governments 
provide the state with an inventory of potentially developable or redevelopable 
parcels w ithin their territory. and commit to a schedule of actions to remove 
development constraints. In return for making these promises. the local 
government maintains its elig ibility for ce,tain funding streams and avoids 
builder's remedy lawsuits. Deve lopers, housing organizations, and potential 
residents can enforce the compact in court, both by suing the local government 
to make it fo llow through on rezoning and other actions promised in the housing 
element. and by demanding bu ilding permits on the authority of the housing 
element itself, even if the project conflicts w ith other local ordinances. 

And yet this agreement is not quite a contract. The housing element, as an 
amendment to the local government's general plan, remains local law, and may 
itself be amended without the state agency's consent. The agency can respond to 
bad amendments by decertifying a housing element midcycle-exposing the 
local government to a loss of funding and possibly builder's remedy lawsuits­
but the agency cannot compel the local government to stick to the original 
compact. Nor may the agency impose housing elements of its own design on 
local governments that fail to revise their housing elements on the state's cycle. 

One can th ink of the housing element, then. as a kind of provisionally 
preemptive state intervention in local land-use. The state has considerable 
influence over the housing element 's content, and while in place, the housing 
e lement supersedes contrary local regulations and establishes a basis for 
development pennitting. But the housing e lement's preemptive character is 
softer than that of ordinary state law. both because the housing element must be 
locally adopted before it takes effect and because it can be changed by the local 

24 1 See supra note 239. 
242 r-or the canonical accounts of Jhis ideal. sec Charles M. Haar. In Accordance with a 
Comprehensive Plan. 68 HARV. L. REV. 1154 ( 1955); Mandelker. supra note 111. 
243 On plans as dreamy visions for the future. see ROHERT C. ELLICKSON ET AL ••• I ,A ND lJSF 

CONTROLS: CASES AND MATERIALS 69-72 (4th ed. 2013). 
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government without the concurrence of the state-albeit at the price of risking 
pecunia ry and regulatory sanc tions. 

B. Dens ity Mandates 

In 1981 , O regon's LC DC promu lgated the Metropolitan Housing Rule. 
w hich sets minimum zoning dens ities for c ities in the Portland metro area.244 Ever 
s ince. land-use scholars have regarded the rule w ith a kind of wry bemusement. 
as ifto say, "Oh, leave it Oregon's urban-boundary enthus iasts to try something 
way too zany for any o ther state. •·245 Yet in recent years and on both coasts. states 
have begun to challenge local control over housing density. inc luding the density 
of market-rate hous ing. Th is is an ideologically impo1tant development because, 
as Part 11 explained, the expens ive Northeaste rn states traditional ly regarded the 
"affordability problem ·• as be ing sole ly about barriers to the construction of 
subsidized. deed-restricted housing,246 and because even West Coast states often 
privilege projects w ith a la rge share of BMR units.247 (Whether dens ity mandates 
will actua lly resu lt in more ho us ing is less clear, a point I take up be low.) 

To date, most of the new dens ity interventions have focused on so-called 
accessory dwelling un its (ADUs), small homes which may be developed in an 
under-utilized garage or basement, or added in the backyard of existing or 
proposed dwelling. 248 Washington. California, Oregon, New Hampshire. and 
Vermont now require local governments to penn it ADUs on parcels zoned for 
s ingle family homes.249 Connecticut, Florida and Rhode Island have proceeded a 
bit more indirectly, encouraging ADUs by a llowing local governments to count 

244 The rnle is codified at OAR 660--07- 000 to 660--07-360. For discussion of its history. 
see Ciry of Happ_v Valley v. land Cunservalion & Dev. Comm'n, 677 P.2d 43. 44 (Or. 
1984). 
245 See. e.g .. F1sc11EL. supra note 5. at 303-07 (descrihing Port land). 366-67 ("(lit is 
Oregon ·s boat to float"): Hills. supra note 92. at 1639-42 (praising Metropolitan I lousing 
Ruic but describing the adoption of anything similar in New Jersey. the s ubject of his 
a rticle. as ''improhabl[e]'"). 
2

'
16 See supra Pai1 11./\. 

247 See supra Part 111.B (describing reforms in California). 
248 

ADUs are typically defined by statute as a small dwelling (e.g .. less than 800 or 1200 
square feet) contained within. or located in close proximity to. another existing or zoning­
authorized structure. Sec sources cited in note 249, supra. 
249 

See Cal. Gov't Code* 65852.2 (West 2018): Wash. Rev. Code Ann. § 43.63/\.2 15 (West 
20 18); http://mrsc.org/getmedia/3ccc6c5c-Occ9-43c 1-8936-
b00 I 7e7c 16 lc/ADUordrceommendations.pdf.aspx (model /\DU ordinance which local 
governments ofa certai n size in Washington must conform to): Vt. Stat. Ann. tit. 24. § 
44 12( I )(E) ( West 20 I 8): 2017 Oregon Laws Ch. 745 (S.B. I 05 I); N. I I. Rev. Stat. Ann. § 
674:72(1) (West 20 18). 
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them toward the locality 's fair-share obligation for affordable housing.250 Several 
other states have enacted modest ADU incentive programs.251 

More aggressive density mandates are also on the table. In 20 16, one house 
of the Massachusetts legislature passed a bill that would have requ ired every 
local government to zone at least one district "of reasonable size" for multi­
family housing '·as of right.''252 The bill spelled out minimum dens ities.253 and 
authorized the state housing agency to implement the new mandate through 
ru lemaking.254 Oregon considered a bill in 201 7 that would have banned single­
family-horne zones within urban growth boundaries.255 Though the bill fai led. 
the speaker of the Oregon house announced in December 20 18 that she is drafting 
a new measure to allow fourplexes statewide on land zoned for sing le fami ly 
use.250 In Washington. a state senator has begun circulating a bill to establish 
tiered minimum densities near transit stations in the Seattle region.257 

The granddaddy of the state upzoning bills is California's SB 827. 
Introduced in early 2018 by state senator Scott Wiener, SB 827 would have 
authorized 8-10 story residential buildings on all transit-accessible parcels that 
local governments have zoned for residential or mixed use.258 The bill was soon 
watered down and then defeated, but not before drawing national attention to the 
connections between housing density. socioeconomic mobil ity, mass transit. and 
climate change.259 The legislature did pass a more modest measure to upzone 

25° Fla. Stat. Ann. § 163.3 177 I (West 2018): R. I. Gen. Laws § 42- 128-8. I (b)(5) (West 
2018): Conn. Gen. Stat. § 8-30g (West 2018). 
25 1 

See. e.g .. Md. Code Ann .. 1-fous. & Cmty. Dev. § 4-926 (West 2018) (providing for loan 
program for affordable housing including I\DUs). 
252 See Bill S.23 11. s. 6 ( 189th ses~ion. 2015 - 20 I 6). 
h1tps://111alegislature.gov/13il Is/ I 89/Scnate/S23 11 ?pg~ I &perPagc= I 00&sect ion=Amendmc 
nts&lilter=Senatc&sortOption=; http://www.tclegram.com/ncws/20 180227/chanulcr-statc­
senatc-rcadv-to-go-on-housi ng-bi 11. 
253 Id (minimum densities of 8-15 units per acre). 
154 Id ("The department shall promulgate regulations which shall be used to determine 
ifa city or town has satisfied the requirements established in this subsection."). 
255 1113 2007 (79'h Or. Legis. Assembly, 2017). 
https://gov.oregonlivc.com/bill/20 17/111320071. 
256 Rachel Monahan. C'oufd Oregon Become rhe Firs/ Srare lo /Jan Single Famifv 7.oning?. 
Wll,I.IAMETTEWEEK. Dec. 18.2018. https://www.wwcck.com/news/state/2018/ 12/ 14/could­
oregon-becomc-thc-fi rst-state-to-ban-singlc-larn i I y-1.oni ng/. 
257 Doug Trumm. Srcue Sen. Palumbo Plans 10 lnlroduce a Minimum Housing Densi~v Bill. 
THE URBANI ST. Oct. S. 2018. https://www.lheurhanist.org/20 18/ I 0/0S/statc-scn-palumbo­
plans-10-intrncluce-a-111 i nim 11111-housing-densitv-bi 11/. 
258 Scott Wiener. My Transir Density Bill (SB 827): Answering Common Quesrions and 
Debunking Misi1?formation. EXTRANF.WSFEED. Jan. 16.20 18. 
259 

See. e.g .. Dante Ramos. Go on. Caf[fornia - Blow up Your l.o/1.\:v 7.oning Laws. BOSTON 

GLOBE. Jan. 24. 20 18: David Roberts. The Furure qf Housing Policy Is /Jeing Decided in 
California. Vox. Apr. 4. 2018: Megan McArdlc. Democrars · Homing Problem. WASH. 
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certain parcels near Bay Area Rapid Transit (BART) stations,260 and as of this 
writing, Sen. Wiener has just introduced a successor to SB 827, with bipartisan 
cosponsors and the backing of significant interest groups.26 1 The successor bill, 
SB 50, would authorize 4-5 story buildings near centers of employment as well 
as mass transit.262 

Upzoning by statute is an exciting idea, but it remains a difficult sell. Outside 
of the ADU context, the BART upzoning bill is the only such measure to have 
passed, and it is exceedingly narrow.263 Most of the density mandates that have 
actually made it into law operate indirectly, as a byproduct of other requirements, 
and have been established or applied through administrative proceedings. Thus, 
as mentioned in the last section, California now requires minimum densities if a 
local government must rezone land to accommodate its share of lower-income 
housing.264 Similarly. in New Jersey, localities seeking immunity from the 
builder's remedy must zone at minimum densities for 20%-BMR projects.265 In 
Oregon and Washington, state agencies have derived minimum zoning densities 
from the principle of confining growth within urban boundaries.266 Oregon 's 
latest regulation, issued in 2009, spells out density safe harbors for local 
governments throughout the state which seek to adjust their growth perimeter.267 

And though Washington's supreme court invalidated the Growth Management 

Posr .. Apr. 19.2018: Conor Dougherty & Brad Plumer. A Bold. Divisive Plan to Wean 
Cal{fornians From Cars. NY TIMES. Mar. 16.2018: Conor Dougherty. California 
lawmakers Kill /-lousing !WI Afier Fierce Debate. NY TIMF.S. Apr. 17. 2018. 
260 2018 (',,al. Stat. ch. l000 (A.B. 2923). 
2<.i Scott Wiener. Senator Wiener Introduces Zoning Reform Bill to Allow More /-lousing 
Near Public Transportation and .Job Cenlers. MEDIUM. Dec. 4. 2018. 
262 S.B. 50. Cal. Legis .. 2019-20 Regular Session. 
https://legi n fo.l cgislawrc.ca. gov/ faces/hi I !Text Cl icnt.xlrnn l?bill id=20 I 920200SB50; 
Matthew Yglesias. Gavin Newsom Promised to Fix Cal/fornia 's I lousing Crisis. /-/ere ·s a 
Hill that Would Do It. Vox. Dec. 7. 2018. 
263 The bill only covers parcels owned by 13ART as of the date of enactment: it requires by­
right permitting only of structllres no more lhan one story taller than the height for which 
surrounding parcels have been zoned by local governments: and it contains extensive union­
labor and BMR requirements. See 2018 Cal. Stat. ch. 1000 (A.13. 2923). 
264 See supra Pait II I.A. 
265 See In re Adoption ofN . .I.A.C. 5:96 & 5:97. 6 A.3cl 445. 461-64 (N.J. App. Div. 2010). 
affd as modified suh nom. In re Adoption of N.J.A.C. 5:96. 74 A.3cl 893 (N.J. 20 13) 
(invalidating regulation which. in the court ·s view. would have allowed local governments 
to comply with their Mt. laurel obligations by zoning land at insumcient density and with 
excessive BMR requirements). 
w, See h?fi·a notes 267-269. 

2<,
7 Or. Adm in. R. 660-024-0040(8) & Tables. The rule was promulgated as LCDD 2-2009. 

r. 4-8-09. cert. ct: 4-16-09. It has been used by LCDC and advocacy groups to induce 
upzonings in small cities and towns far away from 1he liberal bastion of Portland. See 
Andrew Ainsworlh & Edward Sullivan. Regional Problem Solving in Action: Lessonsji·om 
!he Greater Bear Creek Valley RPS Process. 46 URB. LAW. 269 (2014) (showing that the 
density safe harbors and threal of litigation or LCDC disapproval led to revision of 
originally-proposed growth boundaries and planning for greater density). 
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Hearing Board's attempt to create " bright line" mmnnum urban densities.268 

observers see Washington as having de.facto density requirements for land within 
the growth boundaries.269 

In addition to being hard to enact. statutory density mandates are generally 
easy for local governments to vitiate. This is well illustrated by California 's 
relatively long experie nce with ADUs.270 The state's ADU framework dates to 
1982, when the legislature decreed that local governments may d isallow ADUs 
within residential zones only if the locality makes " findings [of] specific adverse 
impacts on the public health. safety, and welfare."271 Many local governments 
responded by "authorizing'' ADUs while requiring ADU applicants to obtain 
onerous, discretionary permits.272 Concerned that local governments were 
abusing their discretion, the state legislature in 2002: directed local governments 
to permit ADUs minis terially; demanded approval of ADU applications that 
conform to state-prescribed requirements (irrespective of local o rdinances); 
enacted a template to which local ADU ordinances must conform; and required 
local governments to submit their ADU ordinances to the state housing agency 
for review.m The 2002 bill did not, however, displace "height, setback, lot 
coverage, architectural review, site plan review, fees, charges, and other zoning 
requirements generally applicable to residential construction in the zone in 
which the property is located."274 

Studying the response to this s tatute. Margaret Brinig and Nicole Garnett 
collected the zoning ordinances of every Cal ifornia municipality with more than 
50.000 people, as well as public-meeting minutes and news stories. They found 
that most California c ities- including Los Angeles, San Diego, and San 
Francisco--effectively thwarted the new mandate with a "thousand paper 
cuts."275 Cities discouraged ADU construction via design review. costly 

m Viking Properties. Inc. v. Holm. 118 P.3d 322. 329 (Wa~h. 2005) (en bane). 
269 Egon Terplan. Learningji-om Washington ·.1· Growth Management Act. TME URIJANIST. 
June 2017. hltps://www.spur.org/publications/urbanist-article/2017-07-3 1/learning­
washington-s-growth-managcmcnt-acl ("Within urban areas. most growth must be allocated 
with minimum densities of four units per acre ... ). 
270 See Margaret F. Brinig & Nicole Stelle Garnell. A f?oom of One's Own: Accesso,:v 
Dwelling Unit Reforms and Local Parochialism, 45 IJRB. LAW. 5 19. 54 1-67(2013). 
271 Id. al 54 1 (quoting Act of Sept. 27. 1982. ch. 1440. § I. 1982 Cal. Stat. 5500). 
272 See Assembly Floor Analysis, A.B. 1866. Aug.28.2002. availahle at 
https:// lcgi n lo. lcgisl at urc.ca. gov. 
273 See 2002 Cal. Legis. Scrv. Ch. 1062 (A.B. 1866): Brinig & Garnell. supra note 270. at 
54 1-43. 
274 2002 Cal. Legis. Serv. Ch. I 062 (A.B. 1866). * 2 (West) (amending Cal. Gov'I Code* 
65852.2(a)) (emphasis added). 
275 Id al 546-47. See also John lnfranca. /-lousing Changing 1/ouseho/d~: Regulatorv 
Challenges/or Micro-Units and Accessmy Dwelling Units. 25 STAN. L. & Prn.'v RF.v. 53. 
70-86 (2014) (detailing regulatory barriers lo ADIJs in live cities across the country). 



Beyond the Double Veto 52 

building-material mandates. rental restrictions, owner-occupancy requirements. 
minimum lot sizes. conditional use permits, permit-filing fees, impact fees, and 
tight allowances for the permissible size of an ADU.276 Some of these 
requirements probably violated state law, but anti-A DU local governments had 
few compunctions about pushing the envelope of their reserved authority.277 

Frustrated by local intransigence, Cal ifornia enacted additional ADU bills in 
the 2016 and 201 7. The 2016 statute further constrains local requ irements for 
parking, unit s ize, fire sprinklers, utility-connection fees, and lot-line setbacks.m 
Additional tweaks were made in 2017.279 and in 20 18 a bill that would have 
nearly occupied the field of ADU regulation passed one house of the state 
legis lature.280 The new measures seem to have generated a flood of ADU 
applications,281 which suggests that local intransigence can be overcome--{fthe 
legislature is willing to preempt a ton of local law and tenninate permitting 
discretion. 

C. Conclusion 

Spurred by the YIMBY movement, legislatures in the high-cost coastal states 
are showing new interest in local governments' land-use policies, and are 
intervening in new and unambiguously pro-housing ways. There is clearly a 
receptive audience among state policymakers for ideas about how to overcome 
local NIMBYisrn and increase the supply of market-rate as well as BMR housing, 
particularly near mass transit. But there also seems to be some uncertainty about 
how best to proceed. Just about everything is on the table: new ways of setting 
housing-supply targets (national norming); new density requirements (ADUs and 
beyond): new tools for pressing local governments to follow their own mies 

276 Id at 543-66. 
277 The dearh by a thousand cu1s slory also applies to so-called micro-units. an attempt to 
provide more affordable housing through small, don11- like units. See 
ht tps://www.sightIine.org/20 16/09/06/how-seallk-ki 11 ed-m icro-housi ng/. 
m 20 16 Cal. Lcgis. Serv. Ch. 720(S.B. 1069) (West). 
279 2017 Cal. Legis. Serv. Ch. 594 (S.B. 229) (West) (clarifying. infer a/ia. lhat the 
restriction on utility foes applies lo foes charged by special districts and water corporations). 
280 The 20 I 8 bill would have. among other things: ( I) prohibited local governments from 
applying minimum lot sizes to /\DU projects. and from counting the square footage of 
i\DUs when calculat ing the floor-to-area ratio ora housing project: (2) exempted i\DUs 
from nearly all development fees: (3) banned owner-occupancy requirements: (4) prohibited 
local agencies from requiring replacement of parking spaces in garage-to-ADU conversions: 
(5) preempted local limits on the number of ADU~ that may he constructed within existing 
multifamily buildings: and (6) compelled local governments to decide ADU pennit 
applications within 60 days (''deeming approved" every application not so decided). See 
S.R. 831. Cal. Legislature. 2017- 18 Regular Session, 
hltps://lcginfo.legislature.ca.gov/faces/hi llAnalysisC' lient.xhtm l?bill id=201720 I 80SB83 I. 
28 1 See DAVID GARCIA. ADU UPDATE: EARLY LESSONS AND IMPACTS OF CALlfORNIA ·s 
STATE AND LOCAL POLICY CHANGES (Terner Center. UC Berkeley. Dec. 2017). 
hllp://lernercenler.bcrkclcy.cdu/uploads/ i\Dll Update Brief December 2017 .pdC 
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(attorney's fees. evidentiary standards. time limits. as-of-right permitting. and 
permitting on the basis of the housing e lement): and more prescriptive 
requirements for the housing elemenl itself ( imminently developable sites). 

IV. A WAY FORWARD: ·'HOUSING ELEMENTS" AS TOP-DOWN AN D 

BOTTOM-UP D EVICES FOR OVERCOMING LOCAL BARRIERS TO 
HOUSING 

This Part takes up the how best to proceed question. Without purporting to 
offer a universal answer-there probably is none-I wi ll suggest a variation on 
the emerging Cali forn ia model of the housing e lement as a preemptive 
intergovernmenta l compact for development permitting. 

Today the Cal ifornia model. like its West Coast antecedents. represents a 
largely top-down strategy for contro lling local barriers to housing supply. The 
state tells local governments how much new housing they must accommodate 
through their ho using elements, and the state uses the threat of fisca l and 
regulatory sanctions to induce local governments to adopt compliant housing 
elements. It is a fair question. though, whether any high-cost state w ill be able to 
expand the supply of housing substantially without changing the local politics of 
housing, the political dynamics in c ities and suburbs that led to decades of 
underproduction. 

A central contribut ion of this Part is to show that the emerging California 
model can readily be adapted to put bottom-up as well as top-down pressure on 
local barriers to housing supply. Specifically, w ith a few modest extensions, the 
California framework can be used to increase the political leverage and 
policymaking discretion of relatively pro-ho using factions in city politics, and to 
facilitate regional housing deals by enabling local governments to make credible 
commitments to one ano ther. 

Boiled down to essentials, my variation on the Cali fornia model combines a 
procedure for periodically (and unobtrusively) redefining the local regulatory 
baseline for new housing, in keeping with the state's goals: a mechanism to guard 
the new baseline against the retrogressive tactics of local governments; 
interventions that redistribute political power at the local level; and finall y some 
accommodations for political ly powerful N IMBY j urisdictions which might 
otherwise bring down the who le regime. 

I defend this general approach as facially well tailored to the political 
economy of the housing-supply problem. I a lso develop a historical ana logy to 
the Voting Rights Act. The problem states now face in try ing to control local 
barr iers to housing supply is structurally quite s imilar to the problem the federa l 
government faced in the 1960s when it undertook to dismant le the regime o f Jim 
Crow. The VRA created a new regulatory basel ine for voting. which in turn 
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changed the distribution of political power in the former Jim Crow jurisdictions. 
The VRA also locked in the new baseline with centralized, pre-implementation 
review of changes to voting standards and procedures. My variat ion on the 
California model embodies the same ideas-new regu lato1y baselines. 
preclearance to guard against retrogressio n, and redistribution of political 
power- but adapts them to deal with a context in which there is no general 
consensus about what the new baseline should be, and doubtful po litical support 
for centralizing control over the "traditionally local" governmental function in 
question. 

Part IV.A fixes ideas. It lays out the e lements of my proposal, and briefly 
explains what further re forms would be needed to fully rea lize it in the state that's 
come closest to date, California. Part IV.B explains the model' s top-down and 
bottom-up mechanisms for inducing local governments to relax locally erected 
ban-iers to new hous ing. 

A. Elements of the Model 

Extending California ' s recent innovations, the model I shall defend has the 
fo llowing components: 

(I) The state, through a housing agency under control of the governor. 
periodically determines the minimum amount of new housing that eac.11 
regio n of the state sha ll accommodate over the planning cycle. The 
agency or a regional counc il o f governments then divvies up the 
regional need among local governments. Both the need determinatio n 
and the divvy ing should be grounded in economic conditio ns-not 
population projections- so that new housing is added where it would 
be more valuable. and so that escalating prices result in higher housing 
quotas. (Alternatively , the state might just require all economically 
s ignificant reg ions to maintain a substantial potential-housing buffer. 
e.g. capac ity to accommodate a 30%-60% increase in the housing 
stock over the course of a decade. 282) 

(2) After receiv ing their housing targets. local governments must draft and 
submit to the state housing agency a parcel-specific "housing 
element," in which the locality exp lains how it will accommodate its 
share of state-dete1m ined housing need, or the ho using buffer, over the 
planning cycle. The housing element must spe ll o ut or incorporate by 
reference zoning, fees, and development standards and procedures 
applicable to the parcels. It must a lso identify local constraints to 

282 See supra Part III.A. I. 
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development of the planned-for housing, and set forth a schedu le of 
actions to a lleviate unreasonable constraints. 

(3) A state-cert ified housing element, once enacted by the local 
government. becomes the local government's highest law with respect 
to land use. at least until the local government has produced its quota 
of housing for the cycle. It supersedes any contrary provisions found 
in local regulations. ordinances. ballot measures. the general plan. or 
the city or county charter. (Th is is the sense in which the mode l 
establishes a preemptive compact. A state-law framework empowers 
the local legislative body and the state agency acting together to 
preempt contrary local law, including law that the municipal 
legis lature cannot override on its own, such as the city charter.) Courts 
shall not defer to local governments on whether a disputed provision 
of local law conflicts with the housing element. 

( 4) A housing e lement "substantially complies" w ith state law and shall 
be certified by the state agency if (a) the agency deterrn ines that the 
local government. operating with the housing element in place, is 
substantia lly certain to meet its housing quota, or (b) the agency 
concludes that achievement of the quota is uncertain. or infeasible 
without public subsidy. but that the housing element removes or 
appropriately commits the local government to removing all 
unreasonable (unnecessary) regulatory and procedural constraints to 
achieving the housing quota.m Courts shall defer to the agency's 
certification decision if supported by substantia l evidence. If the 
agency fails to act on a housing element within a reasonable period of 
time (say, 60 days), the e lement shall be deemed certified as a matter 
of law. 

(5) The housing agency may by guidance or regulation establish classes 
of presumptively unreasonable constraints. 

(6) The housing element is self-executing with respect to project 
permitting, meaning that developers can apply for pennits on the 
authority of the housing element itself, irrespective of contrary local 

i x:, Here a slight variation in word choice ("unreasonable·· vs ... unnecessary .. ) may end up 
being consequential. as --necessity" connotes .-t stricter standard than "rea5onableness ... Note 
also that if'the state adopts the .. potential-housing buffer·· approach at step ( I). then housing 
element validity will usually he evaluated under (4)(b). because marker conditions will not 
usually support a 30%-60% cxpru1sion of'the housing stock over the planning cycle even in 
the absence of regulatory constraints. 
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law. at least until the local government has produced its quota of 
housing for the cycle. The self-execution princ iple should also cover 
discrete. removable governmental constraints that the housing element 
has identified and targeted for reform.284 If not fixed by the date listed 
in the housing element's schedule of actions to al leviate cons traints. 
such constraints would become legally inoperative . 

(7) A local government may amend its housing element during the 
planning cycle if the locality g ives the state agency 60-day notice, a 
copy of the proposed amendment, and written findings about whether 
the amendment would or would not render the housing element 
noncompliant.285 The agency may respond with suggestions. requests 
for further infonnation, and, as appropriate, warnings about 
decertification . The local government shal l again notify the agency 
upon adoption o f the amendment. at which point the agency sha ll e ither 
recertify or decertify the housing element.28" Decertification wou ld 
strip the housing element of its preemptive force vis-a-vis provisions 
of local law that take precedence over ord inary munic ipa l legis lation, 
e.g., provisions found in the charter or adopted by the voters. 

(8) Local governments must report annually to the state ho using agency 
on development applications received. applications approved and 
denied. time from submittal o f application to final approval / denial. 
and the issuance o f certificates of occupancy. 

(9) Local governments that lack a current, state-approved housing 
element. or whose housing has been decertified, should face 
substantial pecuniary sanctions. However, the s tate agency sha ll have 
no authority to impose a housing element of its own design on a local 
government that has fai led to time ly adopt a substantially compliant 
housing e lement. 

2~" A ·"discrete. removable·· constraint is one that can be lined out while leaving the rest of 
the local government's land-use apparatus intact and functional- e.g.. an allowable use. 
density. or setback lim itation in the zoning code. or a discretionary review or internal appeal 
procedure. For an example of a constraint that does not lit the ·•discrete. removable·· 
category. see in.fi·a text accompanying notes 350-351. 
285 If it proves necessary. the state could fu11her strengthen the framework by stipulating 
that housing elements and housing-element amendments to which the state agency has 
properly objected may be adopted only through an exceptional local legislative procedure. 
e.g .. supermajori ty vote of the city council. or supcrmajority council vote followed by 
referendum approval. 
286 lfthe agency fa ils to act within a reasonable period oftirnc(say. 60 days). the housing 
element would be deemed recertified as a matter of law. 
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( I 0) If a local government fai Is to enact a certified housing element by the 
statutory dead line, the mayor, with the approval of the state ho us ing 
agency, may issue an interim housing element. An interim housing 
element shall have the same legal effect as a regularly adopted housing 
element. but shall lapse in (say) 180 days, unless reissued by the mayor 
and reconfinned by the housing agency at that time. Development 
proposals submitted whi le an interim housing element is in effect sha ll 
be permitted on the basis of it, even if the pennitting decision occurs 
after the interim e lement has lapsed or been replaced. 

To be clear, neither California nor any other state has fully rea lized this 
mode l. As of this writing, California still faJls short in the several s ignificant 
respects: 

First, California has not adopted an explicit, fu nctional definition of w hat 
constitutes a "substantially compliant" housing e lement, and the courts have not 
deferred to the housing agency's judgment about the validity of contested 
housing e lements.287 

Second. Californ ia has just begun to wrestle with the inadequacies of the 
population-forecast approach to determ ining housing need .288 The state is 
groping toward an alternative, but the shape of what's to come is not yet apparent. 

Third, the California hous ing element is not fully self-executing, in the sense 
of providing developers with a r ight to penn its for housing-element-compliant 
projects notwithstanding contrary local law. While recent reforms to the Housing 
Accountability Act prevent local governments from denying or reducing the 
density of projects on the basis of zoning which conflicts with the housing 
element,289 the state has not yet extended this princ iple to fees , procedures, and 
other non-zoning constra ints.290 Nor has the state made governmental constraints 
identified in the housing element but not reformed on schedule inoperative as a 
matter of s tate law. And while Californ ia courts no longer defer to local 
governments on the question of whether a development proposal complies with 

i x7 C'ompare supra notes 168- 170 and accompanying text. supra (restating conventional. 
deferential standard of review), wirh notes 209-215 and accompanying text (arguing for 
greater deference to agency based on recent legislation). 
288 See supra notes 197-207 and accompanying text. 
289 See supra text accompanying notes 216-2 18 and 223-23 1, 
290 The background requirement of horizontal consistency among elements of the general 
plan may result in housing elements that provide for greater density than the land-use 
clement (which is not subject to slate review or periodic updating) not being self-executing 
as to market-rate projects, at lea~t if the housing clement fails to acknowledge the 
inconsistency and spell out a timelinc for revising the land-use element. See supra note 2 18. 
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applicable standards.291 the test for whether a local ordinance or regu lation 
complies with the hous ing e lement itself (and thus contains "applicable .. 
standards) remains deferential.292 This saps the housing element of some of its 
preemptive force. and generates uncertainty for developers who would like to 
apply for peITTlits on the authority of the housing e lement.293 

Fourth, it is not yet c lear whether local govemments can use the housing 
element to trump voter-adopted constraints or provis ions found in the city 
charier, o uts ide of extreme cases where the measure at issue unequivocally 
disables the local government from meeting its RHNA target.294 Courts have 
done backflips to preserve voter-adopted measures that make it difficult, if not 
facially impossible, for the local government to accommodate its RHNA share.295 

F(fih. California has no provis ion for interim housing e lements. One c ity. 
Encinitas, has effectively thwarted the state framework w ith a charter provis ion 
requiring hous ing elements to be enacted by referendum vote.296 The city's voters 
have consistently rejected the housing elements presented to them.297 As the 
ho using e lement becomes more legal ly consequential under s tate law. other c ities 
are likely to pan-ot Enc initas unless the state neutra lizes their efforts. 

These caveats notwithstanding, California has certainly taken big steps 
toward the model I have sketched. The state has strengthened the preemptive 

291 See supra texl accompanying notes 223-230. 
292 See supra note;: 178 (restating .. arbitrary and capricious .. test for consistency between 
ordinances and the gent:ral plan). 
293 California could tix this problem by extending the I lousing Accountability /\ct"s new 
··reasonable person·· standard (described in the text accompanying note 227. supra): A 
development standard or procedure sail be deemed preempted by the housing clement if it is 
not expressly authorized by the element. and the evidence in the record would allow a 
reasonable person to conclude that the standard or procedure is a material obstacle to 
realizing the housing element" s objectives. 
294 For examples of such extreme cases. see Building lnd11s11y Assn. v. City of Oceanside. 
27 Cal.App.4111

• 744 ( 1994): Urban Hahilal v. City Q( Pleasa111011. No. RG06-29383 I (Cal. 
Sup. Ct.. Alameda Cnty .. Mar. 12. 2010). 
hup://ag.ca. gov/global warm i ng/pcll1order granti 111!. writ _pd 1: 
295 See. e.g. Shea I lomcs Ltd. v. Cty. of /\lamcda. 110 Cal. App. 4'11• 1246 (2003) (rejecting 
preemption claim because it was possible that the measure would not conflict with housing 
element. at least if voters approved certain measures in the future). C/ Building Industry 
/\ss'n of San Diego Cty. et al. v. City of Encinitas (Sup. Ct. San Diego Cnty .. Dec. 12. 
20 18. http://www.pilpca.org/wp-contcnt/uploads/2019/01/ BIA-SDTlJ-et-al.-v.-City-ol~ 
Encinitas-Order-2018- 12-12.pdf) (declining 10 enjoin voter-approval requirement for future 
housing t:lements. because the city"s voters might behave reasonably in the future. 
notwithstanding their rejection of t:very housing element considered in the prt:vious thirty 
years). 
296 !Jui/ding Industry Ass ·11 of San Diego C(v .. supra note 295: Terrell Kingwood. Judge 
Orders the Ci,y of Encinitas 10 Adopl a Housing Element: Ci1y 's First Since I 992. PUBLIC 

I NTEREST LAW PROJECT (Jan. 9, 20 19). http://www.pilpea.org/20 ) 9/01/09/eneinitas­
housing-elenit:nt-order/ (noting that city has not enacted a housing clement update for 
nearly thirty years). 
297 See sources cited in note 296. supra. 
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force of the hous ing element and made it self-executing in key respects/98 courts 
have been ins tructed to take a c loser look at the housing element's s ite 
designations and densities if the developer of a 20%-BMR proj ect c laims that the 
housing element does not provide adequate s ites for the jurisdiction 's share of 
lower- income housing;299 and housing-need determinations are now supposed to 
reflect national norms concerning ''healthy housing markets."·100 The state has 
also removed some exceptions that charter cities previously enjoyed.301 Governor 
Newsom recently announced an ambitious revamp of the process for setting 
housing quotas, and warned local governments that the s tate will soon tie 
transportation funding to their housing-policy compliance.302 

8 . The Case for the Model 

The case for my proposal depends on the nature of the problem to be solved. 
From the po int of view of a YIMBY state legislator who is ( let us assume) well 
versed in the relevant economic, political science, and legal-academic literatures. 
the problem of overcoming locally erected barriers to housing has the following 
salient features: 

(I) Extreme but geographicalz,, uneven preference conflict 
hetween the state government (which wants more housing) and 
the municipal actors re:,,ponsible for zoning and project 
permitting (many of whom want to preserve the status quo). 

As Part I explained, many local governments in expensive regions of the 
nation are dominated by " homevoters'' who have a strong financial interest in 
opposing new housing--especially housing in their neighborhoods- and who 
vote accordingly. Making the state/ local conflict all the more intense is the fact 
thal new housing can change local e lectorates in ways that threaten incumbent 
officeholders. Imag ine a sleepy suburb of s ingle-family homes that is compelled 
to permit five-story residential buildings within ½ mile of transit stations, as a 

29
R See supra Part 111.A.2. 

299 Id 
300 See supra Part II I.A. I. 
101 See S.B. 1333. 20 18 Cal. Stat. ch. 856 (amending Cal. Gov·t Code* 65700 to apply 
consistency and other requi rements lo charter cities). These amendments respond to The 
Kennedy Comm 'n v. Cily of /-/11111ing1011 Beach. 224 Cal. Rptr. 3d 665 (Cal. Ct. App. 20 17). 
which he ld that charter cities were not required to make zoning and specific plans consistent 
with their housing e lement) . 
302 See supra note 240. 
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California lawmaker has proposed.303 In come thousands of new residents whose 
land-use preferences are likely to be quite different than those of the existing 
homeowners.304 Local politicians who've built their brands serving homogenous, 
single- family-home neighborhoods will have a strong personal incentive to block 
the change, not just to put on a show of opposing it. 

That said, the degree of state / local preference conflict over new housing is 
geographically uneven. The state wants a lot more housing in some places (near 
transit and employment centers). but not in others ( environmentally sensitive 
lands, and places where prices haven 't escalated). And among the local 
governments targeted for more housing, opposition to the state 's agenda is likely 
to be much stronger in affluent, homogenous communities where nearly 
everyone is a homeowner than in mixed polities where renters make up a large 
share of the electorate. 305 Opposition may also be weaker in communities that 
elect their local governments at-large rather than by-district.306 

(2) Substantial intracity conflict over housing policy. the 
outcomes of which may depend on procedural rules and the 
relative strength of the mayor and the city council. 

Particularly in cities that are socioeconomically and housing-tenure diverse. 
housing policy is likely to be an ongoing source of political confl ict and 
compromise rather than an issue on which homevoters always get their way. 
Business interests may be forcefu l advocates for pro-growth policies:307 

neighborhood groups wi ll favor local restrictions. Mayors, to a first 
approximation. are likely to be more supportive of liberal housing pol icies than 

J0.1 See supra text accompanying notes 26 1-263 . 
.1o4 If the newcomers are renters. they'll support the development of more rental housing 
(though perhaps not in their neighborhoods). see Hankinson. supra note 61. and even as 
owners they"ll probably have a greater taste for density. and less willingness to pay for 
roads and parking. than existing residents who own dispersed single-family homes. 
305 But as Part 1.8. supra. explained. many big cities are also showing ,;NIMBY .. 
characteristics. 
306 Researchers have found that zoning was adopted earlier in cities that elected their 
councils by-district rather than at-large. and that cities with by-district elections have more 
exclusionary zoning codes. See James Clingcrmaycr. Dislrib111ive Polilics. Ward 
Represe/1/alion. and !he Spread of Zoning. 77 Pul3. CHOICE 725 ( 1993); James 
Clingermayer. Elecioral l?epresenlation. Zoning /'olilics. and !he fa:clusinn of Group 
Homes. 47 Poi .. RES. Q. 969 ( 1994). This is consistent with the idea that 
neighborhood/homevoter interests have more power under districted than at-large electoral 
systems. See also /\aron Deslatte. Antonio Tavares & Richard C. Feiock. Policy of Delay: 
Evidencefi·om a Bayesian Analysis of Melropolitan land-Use Choices. 46 POLICY STUDIES 
J. 674 (20 16) (finding that in cities with districted elections. the degree of building-industry 
concentration has weaker influence on pcm1i1ting delays). 
307 An increase in housing supply that brings down prices would raise the effective (real) 
wage paid to workers. at no cost to employers. 
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c ity councilpersons e lected from territorial districts.-108 This is so because mayors 
answer to c ity-wide electorates, not district-specific constituenc ies {where 
neighborhood groups are well organized), and because mayors run in relatively 
expensive elections (making them more dependent on deep-pocketed bus iness 
interests ).309 As wel I. because of their higher profile, mayors have a better chance 
than city councilors of developing a personal brand known to voters,3 10 which 
may provide some buffering against the discontent of homevoters reacting to 
neighborhood change. 

One consequence of these intrac ity conflicts {coupled with a lack of strong 
pa11ies in munic ipal legislatures) is that the procedures through which land use 
policy is developed can have big consequences for ho using outcomes.3 11 

Specifically. as Rick Hills and David Schleicher have arg ued, a c ity's po licy is 
I ikely to be more accommodative of new housing if it is forged through citywide 
grand bargains, rather than worked out seriatirn through project- or site-specific 
decisions.312 The seriatim, project-specific approach privileges the interests of 
those who have the most at stake in individual projects, i.e. , neighborhood 
NIMBYs,3 13 whereas the prospect of a grand bargain can activate groups that 
would benefit from a big citywide or regional increase in the supply of housing 
(e.g. , employers and municipal labor unions). pa1ticularly if the mayor plays an 
agenda-setting role.-1 14 

308 See Roderick M. Hills Jr. & David Schleicher. Planning an 11,[fordable City . 9 1 IOWA L. 
REV. IO 1, I 12- 15. 124-29(2015) (hereinafter. I lills & Schleicher. Planning ). Notably. the 
pending Cali fornia bills to upzone all land in the state near transit and job centers for 4-5 
story buildings ha~ (a~ of this writing) been endorsed hy the mayors of San Francisco. 
Oakland. San Jose. Saeran,ento. and Stockton. 
https://twitter.com/Scott Wiener/status/I 085934 77271764 1728. hut no endorsements from 
city counci l members have heen announced. 
309 Id 
3 10 See Christopher S. Elmendorf & David Schleicher. /,?forming Consem: I 'oter Ignorance. 
Political Parties. and Election law. 2013 U. ILL. L. REV. 363. 398-403. 
3 11 More specifically. it is internal conflict plus the lack ofmeaningtiil partisan competition for 
control of city government that makes the procedural rules so important. See Roderick M. Hills 
Jr. & David Schleicher. Balancing the Zoning Budget. 62 CASE W. RES. L. REV. 81. 124-27 
(20 11 ) (hereinafler, Hills & Schleicher. Balancing) 
.1

12 See I !ills & Schleicher. Balancing. supra note 312; Hills & Schleicher. Planning. supra 
note 308. 
'

13 Cf Katherine L. Einstein ct al.. Who Participates in local Government:> 
Evidence.from Meeting MinUles (forthcoming. PERSP~CTIVES ON POLITICS). 
hltps://doi.org/10. 101 7/S 153 75927 I 800213X (studying minutes of planning and zoning 
board meetings in Boston area and finding that homeowners are vastly overrepresented 
among people who comment on land-use issues. and nearly always speak in opposition to 
proposed developments) 
'"

1 Business interests are hard lo engage on individual projects (which considered in isolation 
have no tangible effect on the regional housing market). bul will be highly 11101ivated to lobby on 
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(3) Asymmetric i11formation about how best to reconcile the 
state's desire fhr more housing with local preferences over 
urban.form and community character. 

62 

YIMBY state leg islators know they want a lot more housing, and hig her 
density housing, in expensive regions of the state. But they probably have little 
if any idea about how to assemble a given number of units into a built-fonn 
package that minimizes public opposition in any g iven locale. The local officials 
who make pr~ject-approval decisions on a daily basis are like ly to have a much 
better sense of this. 

(4) A deeply rooted tradition of discretionaty local control over 
land use. such that local governments have an enormous variety 
of tools with which lo vitiate prescriptive mandates fi·om the 
state. 

We saw in Part Ill that state legislators are increas ing ly wil ling to tell local 
governments that they must allow certain types of housing (e.g., ADUs). or 
ce,tain densities of housing. But as evidenced by the nearly forty-year game of 
cat and mouse that California has played with local governments over ADUs, it's 
very doubtful that nondiscriminatio n requirements (" treat housing type X the 
same as housing type Y") or nan-ow mandates ("allow ADUs on parcels zoned 
for s ingle-family homes") wil l actually result in local governments permitting a 
lot more housing. Such requirements do little to prevent local agencies from 
exercising their permitting d iscretion to stymie projects they disl ike.315 or from 
enacting facially neutral ordinances that make the state-favored hous ing type 
tough to develop. 

To be s ure. California's Housing Accountabil ity Act prevents local 
governments from deny ing or reducing the dens ity of projects except on the basis 
of objective standards, but the Act does not prevent local governments from 
otherwise conditioning projects in extremely subjective ways .. 116 So it was that 
San Francisco's planning commission recently demanded changes to an infill 
condo development because the windows looked too upscale? 7 and turned back 

proposals that would materially increase the total supply of housing in the labor markets from 
which they hire. See supra note 307. 
315 See references in note 3 1. supra (describing trnnsformation orlocal land-use law from a 
regime of by-right pe1mitting to regimes predic,1tcd on project-by-project negotiations). 
316 See Cal Gov't Code§ 65589.S(i)( I) & (5). 
317 

See Laura Wenus. Development Delayed as SF Commission Wants less Aggressive Design. 
M1ss10NLOCAL (Feh. 24. 2017). hnps://111issionlocal.org/20 17/02/clcvclopment-tlt:laycd-as-sf:. 
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a smal I A DU-and-an-addition project because the comm 1ss1on thought the 
architect could improve the unit's internal layout.318 This kind of nitpicking leads 
to interminable delays, and positions anti-development factions to weigh down 
projects with uneconomic conditions. The Housing Accountabi lity Act's 
distinction between density-reducing and non-density reducing conditions is 
ultimately arbitrary, since a significant risk of substantial conditions or delays 
will deter developers from even proposing redevelopment projects which are 
only modestly more profitable than the next best use of the land. 

California's ADU story is a sobering reminder of the challenges that lie 
ahead. ADUs are the most innocuous form of residential densification. They 
affect the character of single-fami ly home neighborhoods only marginally, if at 
all. Their small size makes them poor substitutes for single family homes, so a 
proliferation of ADUs wouldn ' t cause the price of existing houses to crater. A 
liberal ADU regime would actually create nice investment opportunities for 
many homeowners, who could add an ADU to their lot at modest cost while 
leaving their primaiy residence intact.319 Yet California' s allow-ADUs-and­
don 't-discriminate-against-them mandate achieved very little-even after the 
state required local governments to permit ADU's ministerially. It was not until 
California established a nearly fie ld-preemptive set of ADU regulations that the 
market responded with a substantial uptick in ADU permit applications and 
production.120 

Beyond ADUs. a statewide zoning and development code that entirely 
displaces local authority is almost unimag inable in the Un ited States.321 The bold 
upzoning-near-transit bills that California considered in 2018 and 2019 did not 
touch local authority over demol ition control, design standards, permitting 

commission-wants-less-aggressive-design/ (quoting planning commissioner Myrna Melgar. "Big 
windows, to me, are a statement of class and privilege") . 
.1 l S See https: //twi1tcr.co111/graue/status/ l 032798736160718849 . 

.1i
9 By contrast. a law which upzoned a neighborhood of already-developed single-family 

homes for small apartment buildings would likely reduce the value of existing homes. even 
if it increases the value of the land itself (The land value couldn't be realized without 
tearing down the existing homes.) 
320 See supra notes 270-28 1 and accompanying text. 
321 But Japan succcssfi.illy nationalized land-use policy in 2002. and Tokyo today is one of' 
the few ml!ior cities in which housing supply remains elastic. Scott Beyer. Tokyo's 
Affordable I lousing Strategv: Build. Build, Build. FORBES. Aug. 12. 20 16. 
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procedures. fees. and much more.m If such a bill is ever enacted, local 
governments will have had a fteld day inventing ways to evade it.m 

(5) Weak or (at hest) highly uncertain support in the statewide 
electorate for consolidating stale control over zoning and 
development permifling. 

Strong contl icts between state and local pre ferences often give rise to fi eld 
preemptio n.324 so perhaps it's not surpris ing that California has cut off most local 
discretion with respect to ADUs. Yet thoroughgo ing state control over ADUs is 
probably tenable only because ADUs pose such trivial threats to neighborhood 
character and homeowner wealth. No interest group cares enough to wage a big 
battle against ADU mandates. At some point, though, strong pro-housing 
interventions by the state may engender serious pushback, such as a ballot 
initiative to constitutionalize local control over land use.325 Shou Id that occur, it's 
not at all c lear that YIMBYs would prevail. Recent opinion polls suggest that 
supe1111ajority of the California electorate objects to g iving the state more 
authority over development permitting, and that the California public does not 
see local land-use regulation as significantly responsible for unaffordable 

322 For an cxplanalion from its author. sec Scott Wiener. SH 827 Relains an A11if11I lot of 
local Comrol a11d C'ommunity Planning . M EDIUM. Apr. 8.2018. 
h lips:/ /mcdi um .com/frl)Scoll W icncr/sb-82 7-reta ins-an-aw fi.11-101-0 f~ I ocal-contro 1-and­
commun itv-pl ann i ng-b Id 111 re I 007. 
321 Unless-perhaps-the state housing agency is authorized to review and enforce local 
compliance wilh lhe state·s upmning policy. 
324 See generally Richard 13rilfault. 1l1c Challenge or the New Preemption (Feb. I. 20 18). 
hi tps://scholarship. law.colum bia.edu/cgi/ vicwconlent.cgi?art iclc=309 I &cont ex t= lacu ltv sc 
holarship (exploring c ity- level cnaclment o r liberal policies and state- level preemption o f 
the same polic ies. in states with Republican-dominated legislatures and Democratic c ities). 
325 In California. an umbrella organization of anti-housing activists recently fom1ed to lobby 
the state and support allied candidates for local a nd state offi ces. See 
https://www.livablecalifornia.org/l 393-2/ (documenting the group·s actio ns ). 

/\s o f this writing. there are two pending state-constitutional ··home rule .. cha llenges to 
SB 35. lhc 201 7 state statute which requires expedited, by-right pcnnitting or ce11ain 
proj ects iflhe local government has failed to meet its housing targets. See Letter from City 
o r Berke ley Planning Dcp 'I to Dana and Ruegg Ellsworth. Sept. 4.201 8. 
https://ww11.bcrkclcvsidc.com/wp-content/uploads/20 18/09/2018-09-04 Citv-Stall~Denial­
ol~Applicalion-for-Ministerial-Approval-f>ur .... pdf ( deny ing Sfl 35 pcnnit applicatio n on 
ground that state law is unconstitulional): City o r Huntington Beach v. State. No. 30-201-
0 I 044945-CU-WM-CJC (Cal. Sup. Ct.. Omnge Cnty. Apr. 4. 2018), 
https://www .hunt i ngtonbcachca. gov/government/elected o llicials/ci t v attorncy/citv-o f~ 
huntington-bcach-vs-slate-of~california-ref-sb54.pdt: I expect the SB 35 challe nges to foil. 
but their fa ilure could cataly7.e a ballot initiative to expand cities· home rule powers over 
land use. 
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housing.:126 Public opinion outside of California appears to be equally protective 
of local control. although there has not been much work on the subjec1.n 7 

* * * 
To sum up, the housing problem is a very tough nut: the preferences of local 

governments tend to diverge sharply from the preferences of the pro-housing 
faction in state government (though there are some intralocal conflicts); local 
governments can vitiate state mandates by exploiting their permitting discretion, 
residual regulatory authority, and superior information: and state lawmakers who 
would like to wrest control of zoning and development permitting from local 
governments cannot count on suppor1 from the statewide electorate. 

As the balance of this section wi ll explain, the model I have outlined­
building on and extending the recent California reforms- aims to crack the 
housing nut with complementaty top-down and bottom-up attacks. Applying 
pressure from above, the state would use the threat of funding cutoffs to get local 

.rn. See USC Dornsife/lA Times Cal. Poll. Oct. 24, 20 18. 
hltps://dornsifc.usc.edu/unruh/past-polls/ (finding that by a 3: I margin. registered and likely 
Californi :1 voters endorsed proposition that "[t]he authority lo approve housing 
developments should remain primarily wi1h cities and counties.'' as opposed to "ftlhe s1ate 
should have greater authorit)' to approve housing developments than it docs now": and also 
finding that voters are more than twice as likely to attribute housing unaffordabi lity to "lack 
of rent control" and "lack of fonding for low income housing.'' than to .. too little 
homebuilding .. or "restrictive zoning rules .. ): Carson Bruno, Ca//fomians See The liom-ing 
Affordabilily Crisis as a '/hrear To The C'a/ifornia Dream. EUREKA (May 19. 2015) 
(reporting results of Hoover Institution poll. finding ( I) that while most Californians sec 
housing af'fordability as a big problem. only about a third favor relaxing wning or open­
space requirements to accommodate more housing, and (2) that when respondents were 
asked ahout "new housing in your area" the only type of housing to receive ml\jority 
support was single family homes with large yards). 
327 Marble & Nall. supra note 61. recently surveyed residents of the nation ·s twenty largest 
metro regions. They find overwhelming support for "giving neighborhoods more voice over 
development proposals" (see Table /\.I. Model 2. and f-'ig. I): and lack of support for 
·'changing local laws to allow more construction" (sec Table A. I. Model 8). They also 
asked tibout a hypothetical state law to require local governments to al low apartment 
buildings, finding majority support only among those renters who also favor a national 
housing guarantee (see Tahle A. I. Model 9. and Fig. I). Cf Hankinson. supra note 61. figs. 
C8 & C9 (reporting results from national survey showing that in average-to-expensive 
cities. only about 25% of homeowners would support a 10% increase in the citywide 
housing supply. whereas about 50%-60% of renters in the same cities would support the 
pulicy). One might think that liberal homeowners would be moved to support high-density 
housing (and possibly state intervention) by egalitarian framing. but the survey experiments 
of Marble & Nall. supra note 61. indicate that sel ,~interest trumps ideology. See also 
Andrew H. Whittemore & Todd K. Ben Dor. l:::xp/oring the Acceplability of Dens/fication: 
How f'osilive 1-i·aming and Source Credibility Can Change Allitudes. IO URB. AFFAIRS 

REV. I (2018) (finding in national survey that several positive rrames reduced. rather than 
increased. homeowners· support for a denser-than-typical residential prl)ject in their 
neighborhood). 
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governments to periodically revisit and I iberal ize their enti re framework for 
housing development, including zoning maps, development standards and fees, 
permitting procedures, and anything else that might stand in the way of achiev ing 
the local government 's quota of new housing. This periodic redefi n ition of the 
local regulatory baseline would occur in a manner which is politically d iscreet, 
sensitive to in fonnatio n asymmetries, and resistant to backsliding. It would a lso 
occur under more favorable local condit ions than exist today, as the proposed 
state- law framework subtly shifts the balance of local authority toward more 
ho using-tolerant factions, and helps local governments make credible regulato1y­
refo1,n com rn itments to one another. 

1. From the Top Down: Baseline Change and Lock-In. Done Discreetly 

It should now be c lear that if states are to control local housing supply 
barriers. it is not eno ugh to preempt discrete local mies. such as he ight and 
density limits near transit stations. Changes to the regulatoty status quo must be 
backsto pped against the evas ive tactics of loca l governments wie lding residual 
regulatory autho ri ty and perm itting discretion. The bigger the intervent ion, the 
greater the need for backstopping. 

There is one seminal example of a higher- level government acting under 
cond itions of extreme preference conflict to change the regulatory s tatus quo 
amo ng lower-level governments, while effectively backstopping the new 
regulatory baseline against evasion. This is the Voting Rights Act of 1965 
(VRA).328 thro ugh which Congress overcame generations of black 
disenfranchisement in the South.329 The variatio n on the Cali fornia mode l I have 
sketched represents an e ffo rt to borrow and adapt the VRA paradigm. 

Strncturally, the problem facing Congress in 1965 was in key respects quite 
s imilar to the problem faced today by state lawmakers trying to induce local 
governments to allow a lot more housing in areas o f economic opportunity. ln 
both cases, the central government wants local governments to heed the interests 
of a class of outs iders (blacks in the VRA example. would-be residents in the 
housing example), but the local governments do n't allow the outsiders to vote in 
their e lections. and the interests of the excluded outs iders are at war w ith the 
interests of those who do vote.330 In both cases, adherence to the central 

m PL 89-110. August 6. 1965. 79 Stat. 437 (hereinafter. "VRA .. ). 
329 See genera/~v ALEXANDER KEYSSAR. TtlE RIGHT TO VOTE: Tl-IE CONTESTED HISTORY OF 

DEMOCRACY IN TIIE UNITED STATES (2009); .I. MORGAN KOUSSER. COLORBLIND INJlJSTICE: 
M INORITY VOTING RIGHTS AND THE UNDOING OF THE SECONI) RECONSTRUCTION ( 199 1 ). 
JJCI There is also considerahle evidence that opposition to new. higher-density housing is 
exacerbated by cultural or racial hostility to would-be newcomers. particularly among 
conservatives. See Trounstine. supra note 68 (showing that --whiteness" of precinct is 
strongly correlated with suppo11 for growth controls. and that restrictive land use policies 
exacerbate racial segregation): Jonathan Mummolo & Clayton Nal I. Why Partisans Do Nol 
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government's policies would transform local electorates in ways that could 
jeopardize incumbent politicians' hold on office.rn In both cases, preference 
confl ict between the central government and local governments varies with 
geography. (By the mid-20th century, black disenfranchisement was mostly a 
Southern phenomenon, and within the South, blacks were geographically 
concentrated. 332

) And in both cases, the central government cou Id not easily 
subsume the local governments' responsibilities. The federal government didn 't 
want to operate electoral systems throughout the South. let alone schools and 
police forces. Rather, it sought to change the manner the extant local 
governments performed those functions. Similarly, in the hous ing space. there is 
no political support for a state takeover of land-use regulation and development 
permitting. The goal instead is to nudge--or shove-local governments into 
exercising the own regulatory apparatuses in a more housing-tolerant manner. 

So what did the federal government do about black disenfranchisement? 
Initially it tried to enforce the I 5th Amendment with atlirmative litigation. By the 
1950s, many federal courts stood ready to enjoin unconstitutional discrimination 
against black voters, but prescriptive mandates in the form of injunctions didn 't 
achieve much black enfranchisement.m When one discriminatory law was 
invalidated, another would be enacted to take its place_.134 When voting registrars 
were personally enjoined from violating the rights of African Americans, they 
would resign and the jurisdiction wou ld move to have the injunction lifted, thus 
positioning a newly appointed registrar to continue his predecessor's 
unconstitutional conduct.J35 

But with the Voting Rights Act. the cat finally caught the mouse. Congress' s 
solution for Jim Crow disenfranchisement was to ban one particularly damaging 
instrumentality of racial discrimination- tests of literacy and moral character as 
a prerequisite to voting336-and to backstop the ban by conditionally preempting 
all changes to state and local electoral practices in the South.·m No electoral 

Sor!: The Consrrainls on l'olilical Segregalion. 79 .I. Poi .. 45(2017) (showing tha1 
conservatives prefer racially homogcnous neighhorhoods). 
33 1 Cf text accompanying notes 303-304 (describing transformation of local electorate ·s 
land-use preferences which may result from introduction of dense residential buildings. 
especially rental buildings, into neighhorhoods of single family homes). 
m See generally v.o. KEY. SOUTHERN POLITICS IN STATE AND NATION ( 1949). 
333 See 1;enera{zv SAMUEL ISSACI-IAR0FF ET Al. .. THE LAW OF DEMOCRACY: L EGAL 

STRUCTURE OF THE POLITICAL PROCESS 715- 17 (5th ed. 2016): BRIAN K. LANDSBERG. FREF 

i\ T LAST: THE ALABAMA ORIGINS OF THE VOTING RIGIITS A CT (2008): K EYSSAR. supra note 
329. 
m Id. 
m Id. 
336 YRA. supra note 328. § 4. 
337 VRJ\. supra note 328. § 5. 
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reform in the so-called "covered jurisdictions'' could take effect unless approved 
by the U.S. Department of Justice or the District Cou1t for the District of 
Columbia.-m The burden of proof in these preclearance proceedings was on the 
covered jurisdiction to show that the change was neither intended to make 
111 inority voters worse off ("retrogression"), nor likely to have that effect.3.19 In 
short, Congress both changed the regulatory baseline for voting and locked in the 
new baseline with the preclearance mechanism. 

It was an elegant solution. The ban on literacy and mo ra l-character tests 
knocked out the principal source o f local discretion with respect to voter 
registration. and thus the channe l of sub rosa d iscrimination.340 Meanwhile, the 
preclearance framework adroitly navigated between two competing dangers: the 
risk that a covered jurisdiction would invent some discriminatory substitute for 
literacy tests: and the risk that the federa l administrator would push the covered 
jurisdictions too hard, too fast, inducing so much loca l opposition as to 
inadvertently fell the whole regime. The substantive modesty of the retrogression 
standard, which allowed loca l governments to change the ir practices in any way 
that did not make minority voters worse of( limited the risk of adm inistrative 
overreach . .141 Converse ly, the procedural requirement that covered jurisdict ions 
bear the burden of proving that proposed changes were non-retrogressive made 
it difficu lt for subnational governments to exploit asymmetric infonnation about 
the likely effects of a c hange. If the federal adm inistrator couldn ' t tell whether 
the change wou ld make minority voters worse off, the law required her to block 
it, unless or until the subnational government revealed why the change would not 
be retrogressive. 

The VRA was enonnous ly successful. Registration and turnout rates among 
African Americans in the South surged almost overnight:142 Several studies 
comparing adjacent "covered" and "noncovered'. counties show that blacks in 
the covered jurisdictions realized huge gains in non-electoral domains as well, 

338 Id. 
3·

1
q Id The retrogression standard is a judicial gloss per Beer v. Uni Jed S rales. 425 U.S. 130 

( 1976). and Reno v. Bossier Parish Sch. Bd . . 528 U.S. 320 (2000). 
340 See Daniel S. Goldman. The Modern-Day Lireracy Tes/: Felon Dise11fi"anchisemenr and 
Race Discriminalion. 57 STAN. L. R EV. 6 11. 620 (2004). and sources ci ted therein. 
H

I II ·snot clear whether .. retrogression·· was the standard envisioned by Congress in 1965. 
but as glossed by the courts. see supra note 339. the VRA limits the risk of administrative 
ove1Teach. 
342 See K EVIN J. COLEMAN. TIIE VOTING RIGHTS ACT OF 1965: BACKGROUND /IND OVERVIEW 

12-13 & tbl. 3 (Cong. Res. Service. July 22, 20 14). 
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such as labor market outcomes.-143 Once blacks could vote, Southern politicians 
paid attention to their interests_J44 

The model I have sketched for housing is kin to the VRA, in that it combines 
baseline change with a preclearance-type lock-in mechanism.3·15 A new 
regulatory baseline is periodically established through self-executing housing 
elements, and retrogression is controlled through centralized, pre­
implementation review of housing-element amendments. 

But there are also some significant differences. Most important, the new 
regulatory baseline for housing is negotiated administratively on a case-by-case 
basis, and periodical ly revisited, rather than prescribed by statute once and for 
all.346 And whereas the VRA categorically eliminated the principal source of 
local "pennitting discretion'' with respect to voting, the housing framework 
tacitly delegates the analogous question to an administrative agency, which must 

m Elizabeth lJ. Ca\cio & I•:honya Washington. Valuing !he Vole: The Redislribution of 
Voting Rights and Stale Fundv Following the Voling Righls Act of 1965. 129 Q.J. ECON. 
3 79 (20 I 3) ( efTects on stale spending on counties with l,1rgc black populations): Abhay 
Ane_ja & Carlos /I vcnancio-Lcon. Political Power. Public Employment. & Private Wage 
Convergence: The Labor Market Effects of the Voting Rights Act (unpublished manuscript. 
20 17) (on tile with author) (efTeets on black wages). See also ANDREA Bl::RNINI. GIOVANNI 
FACCIIINI & CECIi.iA TF.STA. RAC!::. REPRESENTATION ANO [ ,OCAL GOVERNMENTS IN THE US 
SOUTH: Tl-IE EFFECT OF THE VOTING RIGIITS ACT (CEPR Discussion Paper No. DPf 2774. 
Mar. 2018). h1tps://ssrn.eom/ahstrac1=3 I 38836 {estimating that YR/I doubled black 
representation in local government in covered jurisdictions. relative to control counties): 
Desmond Ang. Do 40-Year-Old Facts Still Matter? Long-Run EfTects of Federal Oversight 
Under the Voting Rights i\ct {2017) {documenting long-nm effects on voter turnout) . 
.1

44 In addition to the studies cited in note 343. supra. sec Sophie Schuit & Jon C. Rogowski. 
Race. Represenlalion. and the Voting Rights Act. 61 /1.M. J. POL. Sci. 513(2017) (effects on 
ro ll call votes of Members of Congress on civil rights legislation) . 
.1

45 One 111 ight suppose that the Fair Housing Act- the fodcral government· s I 960s-cra 
response to discrimination in the housing market- would offer a better model than the 
VRA. But the FHA (in contrast to the VRA) effected neither a clear revision to the 
regulatory ba~eline for new housing. nor a mechanism to prevent retrogression. At best. the 
FHA expressed an aspiration: no unnecessary. racially disparate impacts. See Tex. Dep·t of 
1 lous. and Comm. Affairs v. Inclusive Comm. Pn~jccl. Inc .. 135 S.Ct. 2507 (2015). But 
because the FHA depends entirely on case-hy-casc litigation {like 15th Amendment 
enforcement prior to the VRA). and because the goal that i11fom1s Fl I/I disparate-impact 
analysis can he understood in two different and ollen mutually contradictory ways. see id at 
2548-50 (i\lito. J.. dissenting). it" s not surprising that the FHA ·s impact has been very 
limited. See Stacy E. Seicshnaydrc. Is Disparate Impact Having Any Impact: An Appellate 
Anafvsis of Forty Years of Disparate Impact Claims under the Fair Housing Act. 63 AM. 
U.L REV. 357{2013) (reviewing decades of caselaw and finding that housing-barrier 
challenges under the Fl I/I almost never succeed). 
3'

16 See supra Part IV./1. 
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decide whether the discretionary permitting arrangements of any given local 
government represent " unreasonable constraints" on housing development.m 

The lock-in mechanism a lso diverges somewhat from the VRA paradigm. 
Whereas the VRA conditionally preempted the field of e lectoral regulation, 
barring local governments from changing any standard, rule, or procedure 
without federa l preapproval. the California model for housing is much less 
dracon ian. even with the extensions I have proposed. Local governments remain 
free to enact or modify any rule or regulation which is subordinate to the housing 
element. w ithout pre-implementation review. 

More strangely yet, local governments may unilaterally amend the 
preemptive compact itself (the certified housing e lement), putting the onus on 
the state to decertify the housing element or accede to the amendment. The 
regulatory baseline defined by the original compact is therefore " locked in" on ly 
to the extent that the local governing body fears the pect1niary sanctions 
associated with decertification, or wants to maintain the suspension of charter 
provisions or voter-approved measures that the certified housing e lement has 
superseded . 348 

These departures from the VRA paradigm have an t1nderly ing logic. They 
accommodate the absence of a political consensus about metropolitan land use. 
By the rn id- l 960s. when Congress passed the Voting Rights Act. there had 
emerged an el ite national consensus that blacks should be able to vote on the 
same terms as whites, and that no o ne should have to surmount a test of literacy 
or moral c haracter. o r pay a tax. as a prerequis ite to voting.H9 By contrast, there 
is today no readi ly articulable, state-level consensus about how much new 
hous ing should be planned for and where it should go. Nor has local discretion 
in development pennitting come to be regarded as illegitimate. No doubt many a 
homeowner is quite happy that their planning commission and city counci l can 
impose ad hoc limitatio ns on nearby projects. The mantra of " local contro l over 
land use" e lic its broad support in statewide surveys of public opinion.350 

Under these circumstances. the political genius of the emerging California 
model is that it should soon enable the state to bring about something functionally 

'"
7 See supra Part IV.A (proposing definition o f .. substantial compliance .. which calls for 

administrative review of reasonableness of any local bllrricr to achieving a locality·s 
housing quota if achievement of the quota is unce11ltin). 
J
4s Under both current California law ,md the extension I have sketched. the state agency 

lacks authority to impose a housing element of its own design on a local government which 
is out of compliance. This distinguishes the model from standard .. cooperative federalism .. 
arrangements. which often authorize a federal agency to promulgate implementation plans 
on a state·s bchal f if the state fails to enact its own. federal ly-approved plan. Cf Dave Own. 
Cooperative Suhfederalism. 9 UC IRVINE L. REV. 177. 186-88(2018) (discussing federal 
Clean Water Act in relation to state-local cooperative programs) . 
.l<I? See general{v Bruce Ackcnnan & Jennifer Nou. Canonizing the Civil Rights Revolution: 
Tlte People and rite Poll Tax. 63 Nw. U.L. REV. I 03 (2009). 
350 See supra notes 326-327. 
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quite s imilar to a statewide zoning and development code, without quite 
appearing to do so. More precisely, the governor wi ll be well positioned to bring 
this about !/ California adopts a functional definition of housi ng element 
·'substantial compliance"; allows the hous ing agency to plump up regional quotas 
on the basis of market condit ions; and declares that certified housing e lements 
supersede all local law to the contrary, including charter and voter-enacted 
provisions.351 The first two steps are necessary to prevent restrictive local 
governments from dodging meaningful administrative scrutiny of their housing 
constraints (by showing either that their housing element notional ly "contains the 
elements mandated by statute,"352 or that they wil l meet a trivial quota even with 
substant ial constraints in place). The third step is necessary to prevent local 
governments from defeating the state's housing goals by codifying development 
constraints in a body of local law which trumps the general plan. 

Once California completes these steps, the set of local housing elements, 
viewed as a whole, will be akin to a statewide zoning and development code for 
an ample quantity of new housing. The housing elements will be self-executing, 
setting the terms for development of identified parcels, and approved by a state 
agency. The state agency, under control of the governor. can be expected to 
establish fairly aggressive housing targets, and to review housing elements with 
an exacting eye (once the law allows it). This is so because the governor, of a ll 
the state's e lected officials. is likely to be the most reliably supportive of pro­
housing policies. She answers to the statewide e lectorate, not just to homeowners 
in the high-cost regions. She runs in expensive statewide e lections, which means 
that deep-pocketed business interests are like ly to have her ear as well.353 

Gubernatorial e lections are also relatively high-turnout and high-infonnation 
affairs, which makes them hard for homevoters to control.354 And because the 
governor's capacity to carry out her non-housing agenda depends on tax revenue. 

351 These conditions correspond Lo Elements of the Model ( 4). ( I). and (3). respectively. per 
Part IV.A. supra. 
352 See supra note 287 nnd accompanying text. 
15

J Cf Liam Dillon, How Cal[fornia's Candidates.for Governor Want lo Fix the State'.f HousinR 
Prohlems. L.A. TIMES. May 10. 201 R (summarizing housing positions platforms of leading 
candidates for Governor of Califo111ia in 2018. nearly all of whom took strong positions in favor 
of expansion or supply). 
354 See Christopher S. Elmendorf & David Schleicher. !,?forming Consent: Vo/er Ignorance, 
Po/ilicaf Parties, and F;/eclion law. 20 13 U. 11.L. L. REV. 363. 398-403 (reviewing 
literature); Joseph T. Ornstein. Municipal Election Timing and the Politics of Urban Growth 
(Feb. 7. 20 I 8) (tinding that off~cycle local government elections. which result in lower 
turnout, lead to more restrictive housing policies): 1--:ric J. Oliver & Shang E. Ha. l 'ote 
Choice in Suburhan Uections. IO I AM. POL. SCI. REV. 393 (2007) (finding that 
homeowners are vastly ovem:prt:sented in suhurhan local government elections relative to 
their share of the voting-eligible population, and that their vote choice in these elections is 
informed more by particular issues or personal knowledge of candidates rather than 
par1 isanship ). 



Beyond the Double Veto 72 

the governor should be quite sensitive to ho using supply as a bottleneck on 
economic growth.355 

Yet even as housing elements in the aggregate would function like a 
preemptive, statewide zoning and development code, the rules which apply 
within the te1Titory of each local governm ent w ill have been proposed initially 
by that government, negotiated with the state in a low-limel ight administrative 
setting, and cod ified as a local ordinance, i.e., as the housing e lement of the 
locality' s genera l plan, rather than as state law. The ho using element's de jure 
status as a locally adopted ordinance, and the obscure process through which state 
approval is obtained, should help state leg islators parry any accusation that they 
have imposed a statewide zoning map. 

The local prerogative to draft the housing e lement. and the absence of state 
authority write a ho using element on behalf of a noncompliant local government, 
means that local governments have substantial leeway to decide how best to 
reconcile the state's housing objectives with local pre ferences over the buil t 
environmental and community character. Importantly though, under the test for 
"substantial compliance" I have proposed. a local government could on ly avoid 
administrative scrutiny of the reasonableness of its zoning, development 
standards. procedures, and fees if the local government is "substantially ce11ain' ' 
to meet its housing target.356 Much like the VRA's evidentiary standards 
encouraged covered jurisd ictions to come forward with evidence about the like ly 
effects of a proposed election- law change, so too does the proposed test for 
substantial compliance encourage local governments to rectify information 
asymmetries in housing element review--either by sharing information about 
local conditio ns with the state. or by committing to development standards and 
procedures that render inconsequential phe no mena that are hard for the state to 
see (e.g. , the preferences of local officials who review permit applications). 

Notice a lso that to the extent that there does emerge a political consensus 
about unacceptable land use controls--either in general or as to ce11ain retrograde 
local governments- the state housing agency could easily incorporate these 
nonn s into its review o f housing e lements. By way of illustration: 

• The agency could announce that, as a general matter. it will deem 
housing e lements not to have " remov[ ed] a ll unreasonable 
regulatory and procedural constraints"357 unless the ho using element 
requires local authorities to process development applications 
exclusively on the basis of procedures, standards. and fee schedules 
published on the planning department' s website prior to date on 

355 See supra Part I.C.3 . 
.1sc, See supra Part IV.A (element #4). 
351 Id 
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which the developer's application was deemed complete.m The 
informational costs and project risks generated by a local 
government's failure to commit to this transparency principle 
arguably represent an unreasonable constraint on housing 
production.359 

• The agency could announce that non-ministerial (i. e., discretionary) 
permitting of housing-element compliant projects will generally be 
deemed to be an "unreasonable constraint" (/the j urisdiction failed 
to meet its housing target during the previous planning cycle.:i60 This 
wou ld put pressure on local governments to commit to ministerial 
permitting through their housing element.361 (The premise of this 
move is that what constitutes a "reasonable" constraint depends on 
the jurisdiction 's track record of permitting new housing.) 

• The agency could push the worst dawdlers to enact, through their 
housing elements, a local fix for gaping loopholes in the state's 
Penn it Streamlining Act (PSA).362 The PSA stipulates that if a 
public agency fails to complete its review of a pr~ject within a 
designated period of time, the project shall be deemed approved as 
a matter of law. But the clock starts to run only after the agency has 
completed environmental reviews, and the clock is tolled by internal 
appeals. With an eye to chinking these gaps, the housing agency 
might announce that as to jurisdictions whose permitting times were 
very s low during the previous cycle (and which failed to meet their 

35
R A local government that declines to commit to this precept in its housing element would 

have to show (I) that it's housing element is nonetheless likely to result in production of the 
RHN/\ target. or (2) that exceptional local intert:sts or needs justify the local government"s 
decision. 
:1

59 California's Housing Accountability Act disa llows local governments from denying or 
reducing the dens ity of projects on the basis of standards that did not exist at the time the 
developer's application was deemed complete. see supra text accompanying notes 223-230. 
but docs not address fees or procedure. The ·'CASA Compact''-a recent agreement among 
local officials and interest group leaders in the San Francisco Bay /\rca-calls for extending 
the HAA ·s anti-retroactivity principle to fees. See COMMlll"EE TO HOUSE TIIE BAY /\REA. 

CASI\ COMPACT 12 (Jan.2019). h1tps://111tc.ca.gov/sitcs/dclault/files/CAS/\ Co111pac1.pdf. 
JGO Oregon·s state planning agency has ordered local governments to eliminate discretionary 
approval standards vis-a-vis .. needed housing.·· See. e.g .. LCDC Compliance Order (Aug. 
23. 1982) and Staff Report (Aug. 19. 1982) at 28-19 regarding City of Eugene: I .CDC Work 
Task Order 02-WKT/\SK-00 1412 (June 27. 2002) at 4 (faulting planned development 
overlay zoning tor insufficient clarity). 
361 The commitment would be credible since the hous ing e lement is the highest law oft he 
local government. and because amending the housing element risks decertification. 
362 For ci tations to the provisions of the PSA mentioned in this paragraph. see supra notes 
181-184. 
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targets). the agency will deem the local government to have 
"unreasonable constraints" unless the housing element includes a 
deemed-approved proviso limiting project review to (say) 12 
months, inclus ive of environmental studies and internal appeals.363 

74 

As valuable as it would be to empower the housing agency to establish such 
no1111s by regulation, it is equally important that the framework not require any 
of this. The agency may proceed case by case rather than by general rule if it 
wishes. The agency may issue loose guidelines rather than firm rules, or rules 
that estab lish only rebuttable presumptions. thereby retaining flexibility to make 
politically informed judgements about what different local governments wi ll 
tolerate. Because the strength of state / local preference conflict over housing 
varies geographically. and because some communities have greater political 
resources for pushing back than others, a state-law framework for boosting the 
supply of housing needs this flexibility. 

The ultimate out for an anti-development community is to refuse to adopt a 
"substantially compliant" housing element. To date, Cal ifornia's courts have 
resisted the notion that this is a permissible choice for local governments.364 The 
cour1s have ordered cities without a compl iant housing element to enact one, and 
in some instances have suspended the noncom pliant local government's authority 
to issue building permits.365 Local governments that lack a substantially 
compliant housing element are also disabled from using their zoning code or 
general plan to deny pr~jects with a substantial (20%) below-market 
component. 366 

However. if the state ramps up housing quotas and establishes a functional 
definition of substantial compliance. continued insistence that evetJ' local 
government maintain a compliant housing element might endanger the whole 
regime. The politically prudent course is probably to let the most diehard NIMBY 
governments opt out, upon payment of a s ignificant fiscal penalty, lest they fight 
back with ballot initiatives or other stratagems to constitutionalize local 
control.367 The wealthiest of the NJMBYs will probably get what they want. one 

36
' To be sure. a housing element ·s .. dccmcd approved .. provision could not. as such. 

exempt the local government from otherwise applicable state law such as the Cali fo111ia 
Environmental Quality Act (CF.QA). But CEQA review is only triggered hy discretionary 
government actions. see B ARCLAY & GRAY. supra note 178. at 144. and if the housing 
clement commits the local government to approving projects ministeria lly (at least aner a 
certain period of time fo llowing project submission). then CEQA does not apply. 
364 Sec cases cited in notes 294-297. supra. 
·'
65 Id See also Field. supra note 128. 

366 See supra notes 209-210 and accompanying text. 
367 One way to do this is to eliminate the regulatory (non- fi scal) consequences for 
noncompliance. Another i~ to make RHNA quotas tradeablc among governments within a 
region. so that rich NIMBY jurisdictions could pay other local governments to take on the 
NIMBYs· housing obligations. (New Jersey formerly allowed Mt. Laurel affordable­
housing obligations to be traded in this way. See Harold A. McDougall. Regional 
Contribution Agreemems: Compensatio11for Exclusionary 7.oninR. 60 TEMP. L.Q. 665 
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way or another. Better that they not wreck the framework for everyone e lse 111 

the process. 

2. From the Bottom Up: Strengthening Pro-Housing Actors in City 
Politics. and Facilitating Regional Deals 

While top-down pressure applied through housing-element review and 
preclearance of amendments is central to the framework l have sketched. it is not 
every thing. My extension of the California model would also strengthen the hand 
of local actors who favor more accommodative hous ing policies, in ways that go 
considerably beyond what Ca lifornia has achieved to date. 

For example, city counci ls would be able to unfetter themselves from voter­
enacted growth controls and pennitting rigmarole-and to do this without going 
to the voters, and while deflecting blame to someone else. A city council would 
just need to ask the state agency to approve a ho using e lement that conflicts with 
the problematic local constraints. If homevoters complain, the c ity council can 
respond. "The state pushed us to do it; we had to o r e lse we 'd lose our funding." 
And if homevoters gripe to the governor or the housing agency, the state-leve l 
actors can respond in kind: " Al l we did was approve a proposal that your city 
council developed for accommodating a reasonable amount of new housing. If 
you want it done d ifferently. te ll them, but don' t complain to us.'' 

To be sure. c ity councils are not reliably pro-housing actors.368 Given the 
choice, some will jealously protect voter-adopted constraints on housing 
development. Still, survey evidence suggests that many city counci lors 
understand the housing supply problem and would like to do something about it. 
but feel he mmed in politically.369 A state-law framework which lets city counc ils 
remove voter-ado pted constraints while dodg ing the blame sho uld do some good, 
perhaps especially with respect to o lder constraints whose undoing may seem 
less an affront to today's voters. 

My adjustments to the California model would also bolster mayors vis-a-vis 
c ity councils in negotiations over the hous ing e lement, and as explained above, 

( 1987).) Still another possibility would he to borrow from the VRA and enact a ··coverage 
lonnula" that suQjects only a suhset of local governments to the most intrusive components 
of the housing-element framework. Cf text accompanying notes 336-339 (describing 
selective application ofVRA precle<1rancc to Jim Crow jurisdictions). 
J
68 If elected from territorial districts, they wi II tend to he responsive to homeowner 

interests in the neighborhood. See supra note 306 . 
.1
69 See PAUL Q. L EWIS & MAX NEIMAN. CITIES lJNDEK PKESSURE: L OCAL GROWTH 

CONTROLS AND RESIDENTIAL DEVELOPMENT POLICY 41-5 1 (2002) (concluding. based Oil 

survey oflocal officials in Cali fornia. that most city councilors have neutral or pro-growth 
attitudes toward housing. hut arc often cowed by grassroots. anti-growth factions). 
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mayors are likely to be more supportive of liberal housing policies.m The key 
move is to authorize mayors to promulgate interim hous ing e lements, if the 
state's deadline passes without the local government having enacted a compliant 
housing element using the normal, locally prescribed procedures. O nce mayors 
have this power. city councils will make generous concessions ex ante to the 
mayor. in the ho pes of avoiding a veto o r other mayorally-induced delay of the 
council 's housing element. 

Notice finally that my strengthening of the California framework would 
powerfully suppo1i bottom-up regional initiatives to plan for more housing. 
Consider by way of illustration the recent effo1is of the Metro Mayors Coalition 
in Greater Boston and the Committee to House the Bay Area ("CASA") in the 
San Francisco Bay Area.371 In each case. a regional planning entity convened a 
consmiium of e lected officials,372 and the consortium developed quantitative 
targets for new housing in the region. as well as guidelines for zoning and 
development-permitting refonns. These efforts bui ld on Rick Hills and David 
Schleicher's important insight that land-use policy is likely to be more 
accommodative of new housing if it can be forged through grand bargains on 
citywide or larger scales, rather than worked out seriatim through project- or s ite­
specific upzonings and downzonings.373 

As Hills and Schleicher acknowledge, the central challenge for the grand­
bargain approach is "designing an enforcement mechanism."'74 What is to keep 
individual members of a city council from defecting, once community groups 
and nearby homeowners staii complaining about specific projects in the 
councilmember's district? Or. at the regional level, what is to keep the 
municipalities which forge a Greater Boston or Greater Bay Area plan from 
reneging on the ir commitments to o ne another? California's experience s ince the 
early I 980s with the R.HNA process suggests that regionally coordinated plans 
are worthless if the plans don' t actually compel local governments to remove 
development constraints or issue building permits. 

But consider how the Metro Mayors and CASA undertakings could play o ut 
if the parent state had the legal framework I have sketched in place. Quantitative 
housing goals set by the collaborative would probably become de.facto floors for 

no See supra text accompanyi ng notes 306-309. 
371 See Tim Logan. Citing 'l-/011sing Emergency. ' 15 Mayors Pledge to Boost Construction. 
BOSTON GI.ORE. Oct. 2.2018 (reporting on announced goal of 185.000 new units by 2030. a 
tripling of the rate of housing relative to the previous decade): Rachel Swan. Bay Area 
Leaders Propose Aggressive /lousing Fix. and New Agency to Get It Done. S.F. 
CI-IRONICLE. Dec. 12. 2018, 
372 The CASA consortium includes business. labor. and interest group leaders. a~ well as 
elected officials. See C/\SA Membership Roster. https://mtc.ca.gov/our-work/plaos-
pro i ccts/casa-com 111 i ttcc-house-bav-area/ casa-m em bersh i p-roster. 
373 See Hills & Schleicher. Planning. supra note 308: Hills & Schleicher. Balancing. supra 
note 31 I. 
rn Hills & Schleicher. Planning. supra note 308. at 125. 
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the state' s housing need assessment for the region. Knowing that there' s a 
regional-elite consensus for a certain amount of new housing, the state's housing 
agency would have little reason to demand less.375 

Similarly, the co llaborative's guidelines for zoning and regulatory refo1111 
would info1m the agency's review of "constraints" under housing e lements 
submitted by local govemments in the region. If most of the region's local 
governments have, through the collaborative, condemned a particular barrier to 
development. the state housing agency would have a strong political and legal 
basis on which to disallow it in that region, if not elsewhere .376 Moreover, 
commitments made in housing elements to remove these constraints would be 
credible. both because state law would automatically suspend constraints that are 
not reformed on schedule. and because a local govemment which adopts a s tate­
certified housing element in the first place s ignals that it prefers the concessions 
made in its housing element to the a lternative of forgone revenue.377 

If the understandings reached through Metro-Mayor type collaboratives can 
be enforced in these ways. it should be much easier to motivate local officials to 
join the regional planning efforts in the first ins tance. And- impo1iantly- the 
interest groups which stand to benefit from a big increase in the regional housing 
supply (e.g., chambers of commerce and municipal unions) would have reason 
to invest a lot of resources in lobbying the collaborative. m 

To be sure. a strong RHNA / housing-element framework is not the only way 
to make interlocal housing bargains enforceable. Region-specific legislation is 
another possibility. But getting legislation passed is likely to be more difficult 
than getting a mission-driven agency to reinforce. through an extant review 
process, an interlocal understanding that advances the agency's mission. 

375 This assumes there·s some play in the joints of'lhe housing need detcnninalion. As 
explained above. California recently revised the statutory framework governing this 
detennination in ways that give considerable discretion to the housing agency. See supra 
Part Ill.A. I. 
376 Opposition to the constraint by leaders of a supermajority of the local governments 
suggests that it is probably unreasonable in light of regional housing needs. 
377 Of course. it is possible that this signal is insincere wi th respect to concessions that wil l 
lake effect at some time in the future (e.g .. under the local program to remove constraints). 
But if the local governments in the region doubt one another's sincerity in this regard. they 
can agree through the consortium to make the constraint-removal provisions of their 
housing e lements immediately effec1ivc. 
J

7
R No doubt NIMRY groups wi ll organize lo lobby the collaborative too. but ii may be 

harder for them to get homeowners riled up by the collaborative·s policy proposals, as 
opposed lo tangihle projects in the homcowner's neighborhood. 
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3. Caveats 

The model I have sketched holds considerable promise. and to operationalize 
it in the West Coast s tates (especially California) would require only modest 
tinkering with extant s tate-law frameworks. But the model's limitatio ns should 
be acknowledged too. Some NIMBY governments may manage to exploit their 
superior infonnation about local conditions and preferences to bamboozle the 
state agency into ce11ifying dysfunctional housing elements. e.g., housing 
elements which assign the quota to s ites that are infeas ible or very costly to 
deve lop.379 Other NIMBY localities may be able to get the agency to approve 
transparently awful housing elements, by arguing that the element's 
dysfunctional features are necessary to forestall a local insurrection. It is certainly 
worth considering additional measures to strengthen the voice of nonresidents in 
local politics,380 to reduce the return to homeowners from restricting housing 
supply:181 or otherwise to better align the interests of current residents with the 
interests of potential future residents.382 

Finally, as economists and legal scholars have long argued, there is always 
some risk that state ins titutions for regulating land use will end up serving 
reg ional homevoter car1els.383 A state housing agency captured by homevoters 
might push eve,y local government to impose onerous affordability requirements 
on new development, thereby stanching the supply of housing even in localities 
that would otherwise have had developer-friendly policies. This risk must be 
weighed, however, against the reality of extreme supply constraints in the 
absence of state control, and the potential payoff from using state law to empower 
a re lative ly pro-housing set of actors at the loca I level. 

379 T his ri sk is exacerbated by resource shortages at the California housing agency. See 
L/\O. supra note 2 19, at 7 (noting that as of2017. HCD had only a$ IM budget line and 
seven staff persons for housing c lement review). The main advantage or state-mandated 
upzoning (e.g .. requiring local governments lo allow 4-5 story buildings on all parcels near 
transit). relative to the housing-element approach. is that state-mandated upzoning obviates 
the risk of local governments .. complying .. hy assigning their quota to bad sites. 
380 r-or example. allowing comm uters to vote in local elections both where they work and 
where they live. 
38 1 See. e.g .. FISCHEL. supra note 5. at 365 (calling for reduction in federal tax benefits for 
homeownership): EDWARD L. GLAESER & JOSEPH E. GY0URK0. RETHINKING FEDERAL 1-IousrNG 
POLICY: How TO M AKE HOUSING l'I .ENTIFUL AND AFF0RDAHt.E 126-32 (2008) (cal ling for 
mortgage-interest tax deduction to be tied to the county- level elasticity of housing supply) . 

.1a2 See. e.g .. Cr I RI STOPHER S. ELMENDORF & DARIEN SHANSKE. AUCTIONING THE UPZONE: A 
NEW STRATEGY TO INDUCE LOCAL GOVERNMENT COMPLIANCE WITH ST ATE HOUSING 
POLICIES (Cal. Envtl. Law & Pol'y Center. UC Davis. Dec. 20 18) (proposing slate-law 
framework authorizing local governments to auct ion. and thus profit from. the new 
development rights created by upzoning pursuant to stale policy). 
383 See supra tex t accompanying notes 19 1-1 93. 
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V. CONCLUSION 

Fifty years in the making, the problem of local barriers to housing supply in 
economically productive regions is fina lly having its moment in the sun. To the 
present moment of possibil ity, this Article has contributed a descriptive account 
of the state frameworks for control! ing local housing-supply restrictions, and an 
extension and defense of the model toward which our nation 's most expens ive 
and supply-constrained state. Cali forn ia, seems to be evolving. 

The model is one of preemption by intergovernmental compact. The state 
periodically establishes regional housing-production targets, with the goal of 
increasing supply until housing costs in then-expensive regions become 
comparable to housing costs in regions with " healthy housing markets'' 
elsewhere in the natio n. Regional quotas are then divvied up amo ng local 
governments. Local governments must submit to the state housing agency a 
parcel-specific plan for how they will meet their quotas, including a schedule of 
actions to remove local constraints on the development of housing. Once 
approved by the agency and enacted as a local ordinance, this plan-the " housing 
c lement"-becomes the highest law of the local government with respect to land 
use. Developers may apply for bui lding permits on the authority o f housing 
element itself. Local governments seeking to amend their housing element must 
provide notice and a written j ustification to the state' s housing agency. The 
agency may respond by decertifying the housing element, exposing the local 
government to pecuniary and possibly regulatory sanctions, but the agency may 
not impose on the local government a housing element of the agency's own 
design. 
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Landscaping Guidelines 

The Architectural a nd Site Control Committee of the Planning Commis­
s ion will use the following guidelines with r espect to interior and 
perimeter landscaping: 

1. Interior Landscapincr 

a. In parking areas with 10 or more spaces, at least 
5 percent of the interior of the parking area 
shall be landscaped. Hedges or other landscaping 
i nstalled to meet the screening requirements are 
not to be included in computing the portion of 
interior lot area devoted to landscaping. 

b. Individual planting areas shall preferably be a 
minimum of 6 feet wide and SO square feet in area. 

c . There s hall be a minimum of one 15-gallon tree per 
100 square feet of landscaped area , with a balance 
in shrub and ground cover. 

2 . Perimeter and Buffer Strips 

a. Unless otherwise specified by the Zoning Ordinance, 
a 4-foot planted strip shall be maintained when 
adjacent to streets. This shall be increased to 
6 feet if car bumpers overhang. 

b. Unless otherwise specified by the Zoning Ordinance, 
there shall be a 4-foot planted strip at abutting 
property lines (6-foot if bumper overhangs.) 

c. Unless otherwise specified by the Zoning Ordinance, 
there shall be a 10-foot strip with dense screen 
planting when abutting property is residential. 

d. Unless otherwise speci fied by the Zoning Ordinance, 
an alternate to (c) is a minimum 5-foot-high fence 
with 4-foot planted strip. 

3. Maintenance 

a. Protection for planted areas shall be p rovided by 
a 6-inch minimum height concrete curb. 

b. Permanent a utomatic sprinklers are required. 

-4. Exceptions 

These requirements for landscaping may be waived or 
modified at the discretion of the Architectural and 
Site Control Committee when i n their judgment the 
environment or particular locations would prove 
hostile to plants, trees, or shrubs. 
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INTRODUCTION 

Los Altos is blessed with a downtown of unique personaliry and 
virnliry wirh a wide variety of shops, restaurants, offices, and servic­

es focused primarily on serving tbc local community. Construct­
ed over a period of many decades, lhe developmenc patterns arc 

supportive of a srrong pedesrrian environment, and its Hrucwres 
offer a rich palecre of the community's history. 

Resident~ and visitors al ike appreciate the special Villagt' 
C!Jllmcrer of Downrown Los Altos, but the idenrification of those 
features rha1 are mosr responsible for rhe esrnblishmcn1 of d1a1 

h ighly prized character has often been elusive, and difficult to 

convey co properry owners wishing lO make changes 10 existing 

structures or build new ones. ' lhc inten1 of these design guide­
lines is co better describe rhe narure and elements of that Village 
Chamcter by poinring our special fc:nures of existing downcown 

development and by examples from ocher communities wirh a 
simibr village scale and character. 

The design guidelines that follow provide practical and timc­

resred methods fo r preserving and e nha ncing che special quali­
ties of rhe Downtown Los Alros village scale and character while 

offering ample opporruniry for increased economic vitaliry. They 
supplement and reinforce rhe Los Altos Do11Jntown Design Plan, 

and arc intended to assist applicants in visualizing appropriate 
designs ;md in understanding communiry expectations, while 

providing fairness and consistency in die Ciry's downtown devel­
opment review and approval process. 

COMMUNITY EXPECTATIONS 
' !he communiry wishes to support and enhance rhe unique char­
acter of Downtown Los Altos. Property owners and developers 

will be expected to fie their projects inro rha1 existing fabric with 
sensitiviry co rheir surroundings, and a recognirion char che swn 

of che whole is more imporranr rhan any single building or use. 
Buildings should be seen as uni<.]Ue, identifiable, and distinct 
from other buildings, bur chis distinction should be subcle, nor 

dramaric. 
A high qualiry of traditional nrchiccctural and landscape 

design is expected wirh abundant dcraiJ carried our in a manner 
rhar is aurhcncic ro che architeccur:il style selected by rhe appli­

cant. 
Applicants arc not required co meet all guidelines, bm should 

be in substantial conformance with the design guidelines and the 

Required Findings set forrh in the sidebar on page 11. 

INTRODlJCTIO 

INTENT 

These guide lines are intended to 

accomplish the following: 

• Support and enhance the unique Los 
Altos Downtown Village Character. 

• Maintain and enhance an attractive 
Downtown pedestrian environment. 

• Provide a mix of uses to meet the needs 
of community residents and visitors. 

• Encourage increased Downtown vitality 
with additional retail shops, restaurants, 
offices and residents. 

• Enco urage c rea tive design a nd 
architectural diversity. 

• Encourage appropriate his toric 
preservation. 

• Encourage sustainable design and 
development. 

• Establis h a strong sense of entry at 

Downtown gateways. 

• Provide adequate, attractive a nd 
convenient public parking. 

• Encourage the maintenance and 
upgrading of uses, properties and 
signage. 

• Encourage signage appropriate to 
the Downtown Village sca le and 
Character. 

• Implement the Los Altos Downtown 
Design Plan. 
(he city will comider development 

incentive.<. for projects that implement 
or preserve e/emeni, of lhe Downtown 
De~ign Plan (e.g., pa,eo~ and courtyards) 
on a case-by-case bas,,. 

[or Cit\ ,I.,rr ,1\ .\1\tdn((' ;,, 1111' 

rl1•1·,.fop1111•nl r <•vi(,11 proc e", 11/eJst' 

1 onl,lC I till• (i/v\ P/,11111ing Dc•p,rrl111(•n/ 

,II /(>.'>0) 'J../--2~.0 
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APPLICABILITY 
These design guidelines apply ro aU design review appli­
carions for new construccion, additions, exterior facade 

changes, landscaping and signagc. 
The guidelines arc in addirion ro and subordinate 

ro rhe zoning rcgul.irions. The five downtown wning 

districts covered by these design guidelines are shown 
on che map co che left. Full 1/_.,crning Code informarion 

for rhe downtown area can be found on the City's web 

sire at: 
WW\\". lo,.11 lll\,\.,l.~<" 

GUIDELINES ORGANIZATION 
These guideline.~ are focused on the commercial areas 
comained within the rriangle bounded by Foot­
hill Expressway, San Antonio Road , ;111d West Edith 

Avenue. 

The guidelines ::ire divided into three sections co 

rdlecr the major use areas of Downtown Los Alcos. Note 
thac some discricrs may conrain more rhan one zoning 

c::i regory. 
The guidelines ser forrh in the Downrown Core 

Oiscrict establish the level of community expectations 
relative ro architectural form, village character elements, 
and design quality and derails for the whole of the down­
rown area. They should be reviewed by applicancs for 

projecrs in all zones. 

Downtown Core District 
1l1is disrricr is the primary pedestrian retail area of 
downtown focused on Main Srreet and Scare Street. Its 
scruccures are closely rebted one co the nexr with a great 

deal of retail continuity, and a small scale village charac­
rer. Most of rhe Downtown Core District is within the 
Downrown Parking District. 

Mixed Commercial District 
Located adjacenc to San Antonio Road, this district, 

while still heavily pcdcsrrian orienced, has a looser physi­
cal texture, somewhat larger scale buildings, and more 

srand :tlone struccurcs. Supplemental design guidelines 
a re provided co recognize the discricc's different physi­
c.11 condirions and uses. llH~ inrent is co accommodare 

larger uses while mainrnining a scale and character that 
is supportive of downtown's village character. 

First Street District 
This area froncing on rirsc Street contains a wide variety 
of uses, and is more strongly vehicle-oriented than the 

rernil core area. 1l1e incent is to accommodate a wide 
mix of uses in a manner sensitive to the village characcer 
of downtown. 
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'JOWNTOWN VILLAGE CHARACTER 

Downtown Los Altos has grown and changed over a span of 

decades through incremenral changes and the efforts of many 

property and business owners. 'The area serves as the hean of the 

community through ,1 mix of retail, office, residential. instirurion­

:11. civic and service uses as well as social g,irhering spaces. Today, 

i1 is a closely knir series of subdistricrs with slightly differing use 

emphases and design characLeristics, held together by an overall 
village scale and ch:uacrer. ' I har unique scale and characcer has 

been nurtured over the years, and has become even m o re of a 

co mmuniry ;isser as many ocher downtowns in rht: Bay Arca have 

grown ever larger and lost much of their earlier charm. 

V illage C haracter is often hard to define, and harder to 

preserve as retailing and office develo pmenr trends in downtown 

areas have tended to favor national retail chains and prorotypi­

cal designs. Yer, there are communities determined to preserve 

the uniqueness of their village scale and character downwwns. 

In the development o f these design g uidelines, existing fcarures 

of Downtown Los Alms have been used as models, and lessons 

learned from o rher downtowns have been integrated as examples 

of effective ways to preserve and enhance village scale and char­

acter. 

Some of the major features of village character arc listed in rht! 

sidebar ro the right, and illusrrated by the annotated photographs 

of Downtown Los Altos below and on rhe fo llowing pages. 

fndividunl tenant identities with wide diversity in parapet shnpes, 
building heights and awnings 

VILIACE CHARA( TER 

VILLAGE CHARACTER FEATURES 

• Traditional Village and Main Street 
architectural styles. 

• Wide diversity of building forms. 

• Larger buildings broken up into smaller 
segments. 

• Courtyards and paseos with secondary 
uses. 

• Mixture of continuous storefronts and 
stand alone buildings. 

• Varied building top profiles and 
details. 

• Wide variety of interesting architectural 
and storefront detail. 

• Diverse mix of pedestrian scaled 
storefronts and signaAe, 

• Individual store personalities. 

• Variety of storefront profiles with 
e ntry vestibules, facade recesses and 
landscaping. 

• landscaping integrated with the 
storefronts 

• Limited blank walls. 

• Wide variety of natural building 
materials. 

• Abundant landscaping and pedestrian 
amenities. 

• Wide variety of pedestrian paving. 

• Preserved historic resources. 

• Pleasant and interesting parking-to• 
shopping paths. 

• Second floors strongly related to the 
street front. 

• Attractive parking areas. 

• Reside ntial units included in the 
downtown mix of uses. 

• Public social gathering places. 

• Integrated art and whimsical details. 

• Use of natural materials. 

• Subtle lighting. 



VII I.AGE CHARACTER 

Landscaping rmd amenity buffers between pedestrians and 
parked cnrs 

Facade seth11cks and outside seating 

Downtown Design Guidelines 

VILLAGE CHARACTER FEATURES 

Great diversity in ,111·11111g-', sig11agt' and sign Lighting 

Visualfv interesting entries with natuml 
materials 

Variety of building forms 
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VILU\GE CHARACTER FEATURES 
-------- -- -- ~---~ 

Interesting upper I -, ~ ·, 
wall detair T .....!,._ -::=. ~-:-· 
' " .... ~~•.•· 

Side wall breakup and visual interest 

Public social spaces 

Intimate courtyards and paseos 

Pedestrian scllle signage and landscaping 
with persona/ii)• 

VILLAGE CHARA( I 1-R 

Prominent second floor 
entries on street front 

Strong presence ofsecrmd floor uses on the street 

Residential units included in the downtown mix 
of uses 



VII LA(,F CHARA( H R 

Small offices with personality and human scale 

Enny 11estib11les ,md friendly entry doors 
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VILLAGE CHARACTER FEATURES 

Larger offices u,ith interesting human scale details and sen­
siti11e mrtterials selection 

Rrminclers of the downtown's architectural history 

Large office, broken up into village scale buildings Pedestrian mded storefronts 
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r:>O\VNl OWN CORE DISTRICT 

'The Downtown Core Districr is the very heart of the downtown. 
It contains a wide diversi ry of retail and other uses, all contained 
within a strongly pedestrian-oriented environment. The size of 
rhe area makes parking once and visiting multiple stores relative­
ly easy. And. street fronrages arc visually interesting. lndividw1I 
buildings and shops have unique personalities, and a great deal 
of accention has been given to landscaping within both the public 
and private realms. 

'TI1e goal of these design guidelines is tO retain and enhance 
the uniqueness of the district, and to integrate changes co indi­
vidual parcels into the fabric of the area - includ ing parcels and 
buildings, wh ich by historic stand,irds. may be sorncwhar larger 
than che current pattern. 

3.1 PEDESTRIAN ENVIRONMENT 
·1 he compactness of rhe Oownrown Core is such chat ir lends 
itself well to parking once, and walking co multiple destinations. 
For char to be successful, the pedestrian experience at every point 
from gerring our of one's car ro moving throughout the downtown 
must be a pleasant one with clarity of organization and delight to 
the eye and senses. 

The creation of a successful pedestrian environment is a joinr 
public-private effort. 'The guidelines below address che major 
comribu rors co the creation of a village scale and character. 

3.1.1 Provide uses and activities to enhance and 
complement the Downtown environment 

Uses :ind activities do not normally fa!J within che purview of 
design guidelines. However, they are often critical ro the success of 
individual projecrs and rhe downtown as a whole. The following 
are guidelines for the early planning stages of projects within the 
Downtown Core District. 

a) Explore opportunities for office and residential uses on 
the second floor. 

Second Aoor office and 
res id en rial uses provide 
valuable support for 
downrown ground Aoor 
uses as well :is a greater 
sense of place for rhc 
downtown. In addition, 
they have the potcntfol 
for extending the hours 
of downtown uriliz:1rio11 
beyond normal retailing 
hours. 

DOWNTOWN CORE DISTRICT 

REQUIRED FINDINGS 

For any commercial project in the city 
to receive design review approval, the 
Planning Commission must be able to 
make the following findings: 

1. The proposal meets the goals, policies 
and objectives of Lhe General Plan and 
,iny specific plan, design guide lines, and 
ordinance design criteria adopted for the 
specific district or .irea. 

2. The proposa l has a rchitectu ral 
integrity, and has an appropriate 
re lationship with other structures in the 
immediate area in terms of height, bulk 
and design. 

3. Building mass is articulated to relate 
to the human scale, both horizontally 
and vertically. Building elevations have 
variation and depth, and avoid large 
blank wall surfaces. Residential or mixed­
use residential projects incorporate 
ele ments that signal habitation, such as 
ide ntifiable entrances, stairs, porches, 
bays and balconies. 

4. Exterior rn.~terials and finishes convey 
qua lity, integrity, permanence and 
dur.ibility, and mate rials are used 
effectively to define building elements 
such as base, body, parapets, bays, 
arcades and structural e lements. 

5. L.indscaping is generous and inviting, 
and landscape and hardscapc features 
are designed to complement the building 
and parking areas r1nd to be integrated 
with the building architecture .ind the 
surrounding streetscape. Landscaping 
includes substantial street canopy, either 
in the public right-of-way or within the 
project frontage. 

6. Signage is designed to complement 
the building architecture in terms of style, 
materials, colors and proportions. 

7. Mechanical equipment is screened 
from public view, and the screen ing 
is designed to be consiste nt with the 
building architecture in form, mate rial, 
and detailing. 

8. Service, trash and utility areas are 
screened from public view, or are 
enclosed in structures thr1t are consistent 
with the building architecture in materials 
and detailing. 



DOWNTOWN CORE DISTRICT 

Courtyards and paseos can increase do11Jntown vi­
taliry and economic success through deveklpment 
intensity and tenant variety. 

Clusters of varied dining opportunities can create 
a distinctive seme of place and an enhanced street 
environment after normal 11Jorking hours. 

Outdoor dining is strong~y encouraged. 

Downtown Design Guidelines 

b) Explore opportunities for additional tenants through 
the use of courtyards and paseos. 

Currcnr uses arc largely contained within one-story struc­
tures, often containing only a single cenanr. Opponuni­
ties fo r additional retail, service com mercial and office 
renanrs, in courryards or along paseos, abound. 'I hey can 
be especially useful fo r deep parcels where primary renanrs 
<lo nor need the full depth of the lot. ' their use could 
enhance inJjviduaJ properry urilization while supplying 
additional foot craffic to supporr ocher downtown uses. 
Existing paseos and courryar<ls should be preserved. 
Arbors anJ trellises are encouraged in paseos and courr­
yards (see example below). 

Guidelines for Courtyards: 
• Enclose on at least two sides by buildings. 

• Remain open to the sky. 
(Arbors and trellises arc allowed.) 

• Minimum width: 20 fccc 

• Minimum area: 400 square feet . 

Guidelines for Paseos: 
• Mirumum width: 10 feet for through-block pascos. 

4 feet fo r entries to cou rtyards 
or individual single businesses. 

• Courtyards a long the paseo arc encouraged . 

c) Explore opportunities for active evening uses. 
Consider nearby uses when planning for property design 
changes. ' )here may be opporcunirics for adding to an 
erisring cluster of after-hours uses with ourdoor dining 
or complementary uses (e.g., bookstore for browsing near 
restaurants or coffee houses). 

3.1.2 Design landscaping and open space to enhance 
the Downtown Village Character 

Downtown open spaces and landscaping are as much responsible 
for the area's uniqueness as are the buildings. They provide che 

framework lO unify an 01hcrwisc potentially chaotic collccrion of 
eclccric building designs into a strong sense of place. Some of che 

main featu res of Dowmown's open space and landscape sysrem 
include: 

• Continuous pedestrian links bc[Wecn uses and between 
parking and storefront clusters 
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• 
• 

• 

• 

St:pararions between pedes1rians and amomobiles 

Quiet and inrimare oprn spaces off or main walkway 
areas 
Varied paving colors an<l ccxcures 

Multiple and varied pedestrian amenirics 

Sheltering C hinese Pisrache trees along pedestrian paths 

Individualized landscaping ar srorefronrs and shop 
entries 

• Landscaping wirh seasonal blooms 

• An overall sense or informaliry and variery 

a) Design storefronts and bu.ildingwalls along pedestrian 
frontages to accommodate special paving and landscap­
ing. 

Use abundant landscaping to 
emphasize storefront entries. 

Use landscaping to soften side 
walls along pedestrian 1valks. 

b) Utilize textured paving in all paving areas adjacent to 
the public sidewalks. 

Brick pavers and other modular units arc ideal in provid­
ing a colo r a11d se,1le change co open space areas char are 
linked ro or adjaccnc ro sidewalk areas. T hey complcmenc 
the smaller scale size o r the areas, and assisr in reinforcing 
the village scale or the downtown. O ne example is shown 
in the photograph to the upper right. Exposed aggre­
gare concrete with brick or wood dividers, or permeable 
paving, arc other acceptable alternatives. Avoid plain or 
colored concrcce paving wirh scored joints. While less 
expensive than hand-placed pavers, it lacks rhe necessary 
visual quali ty to enhance the village character. 

c) Enhance tree wells with landscaping. 
Planting srrips and pockets a re effective in adding visual 
interest ro sidewalks and open spaces, and serve well in 
separacing pedcsrrians from adjacent traffic and parked 
cars. 1hcy also provide infilrration areas for swrmwaccr 
runoff. Flowering planes or ones wirh distinctive forms 
and colors, as shown in the examples ro the right, are 
especially appropriate. 

DOWNTOWN CORE DISTRICl 

Use special textured paving in open space areas to 
separate them from high traffic sidewalks and to 
provide a human scale. 

Landscaped tree wells and planter strips are the 
desired approach to separating pedestriar?J and 
cars. 
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Courrynrd and pnseo treatment should be equnl in 
qwtli~y and derrtil to the prim111y street f,-rmtages. 

Incorporate fountains and other forms of public 
rirt into courtytLrds, paseos and other open spaces. 

Downtown Design Guidelines 

d) Design courtyards and paseos to invite pedestrian use 
and enhance adjacent uses. 

Landscaping, pedesrrian ameniries, srorefronr treatments 
and signage in courtyards and paseos should be equal in 
quality and derail ro rhe primary street fronrages. One 
example is shown ro rhe left. 

e) Seek opportunities to incorporate fountains and public 
art into open spaces. 

Founrains and other fo rms of public an add uniqueness 
to rhe downrown pedescrian environmem, increase rhe 
arrracriveness of rhe area ro a wide range of cenanrs, and 
encourage longer shopping stays. 

f) Provide abundant pedestrian amenities. 
Be nches and ocher places to sic, shade from the sun, and 
orher amenities also encourage shoppers to linger and 
extend their t ime downtown. Thest: amenities should 
be supporrive of che desired village charn.cter and scale. 
Selection of natural marerinls, like wood, and high qual­
ity meral of a traditional design, rarhcr rhan conc rete, are 
mosr likely to be successful. Plamer edges can also serve 
to provide convenient searing near shop fronts. 

g) Integrate pedestrian scale lighting into the landscape 
of open spaces. 
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3.1.3 Design pedestrian and ve hicle crossing points 
with attention to pedestrian safety 

Ingress an<l egress points for parking lots anJ parking structures as 

well as pedcsrrian crosswalks are potencial areas of pedestrian and 
vehicular movement conAicts. 

a) Provide visual clues to alert drivers that pedestrians 
have the right of way. 

• Provide special paving texrures and/or colors for pedes­
trian crossings at intersections and parking areas. 

• Provide special signage where driver visibili ry of cross­
ing pedestrians mighr be limited . 

b) Avoid landscaping and other obstructions that could 
limit views of traffic and pedestrians at crossing points. 

• Keep landscaping below driver qc height. 

• Avoid trees and signs cha, might block drivers' v iews of 
pedestrians about to cross the ir path. 

3.1.4 Locate and design trash enclosures and private 
parking areas to be inconspicuous and enhance 
the visual environment 

Adequate p:1rking and trash disposal areas :ire essential ro rhe 
success of the downtown. H owever, :iccommodacing them must 

be accomplished in a manner that is inconspicuous and enhances 
the area's village scale and ch:uacter. 

a) Improve c:x.isting private parking lots when conversion 
to usable commercial space is not possible. 

• Provide low walls and landscaping for parking spaces 
adjacenc to streets and pedestrian ways. 

• Soften walls wirh vine and/or tree landscaping. Two 
ex:imples are shown below. 

DOWNTOWN CORl- DISl RI( T 

Use Low walls to screen the view of crm from adjacent side­
walks and lnndswping to soften blank walls. 

Use trees rmd 11rchitect11ml feaw,·es to buffer wrills m p11rk­
ing and service nrens. 
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b) Integrate trash enclosures into the building. 
• Provide interior trash rooms whenever possible. 

• Where trash enclosures arc adjacent ro buildings, 
march the trash enclosure building marc::rials, details an<l 
colors to rhose of the building (Sec examples on page 
36). 

• Where integration into rhe building is not possible, 
provide upgraded trash enclosures with finished and 
durable materials as well as buffering landscaping. Avoid 
exposed concrete block unless enhanced split face block 
textures and colors arc utilized, block joints are visually 
minimized with colored mortar, and extensive vine lan<l­
scaping is provided to soften the walls' appearance. 1hrcc 
exam pies are shown below ,111J to the left. 

~ -
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3.2 ARCHITECTURE 
Downrown Los Altos contains an eclectic mix of architectural 

scyles an<l forms, indicative of its growth over many dcca<lcs. While 

there are individual buildings of architectural merit, the charac-
1cr of downtown owes more to the wide stylistic variety, small 

scale, and visual richness of irs structures rhan ro their architectur­

al distinction. In the future, rhe emphasis will be on combining 
individual archirecrural excellence with building forms and derails 

char reinforce rhe small scak village character of the Downtown 
Core Discricr. A diversity of design styles will be encouraged and 

expected. 
Over rime, rhe downcown rccajJ core has evolved a~ an area 

with substanrial pedescrian/rerail continuity and an emphasis 

upon an c.:xpression of the unique personalities of its individual 
businesses. The following design guidelines arc intended LO rein­
force char existing framework, scale and character. 

3.2.1 Continue the patte rn and scale established by 
existing buildings 

a) Maintain and reinforce the underlying downtown 25-
foot module along all street frontages. Some tech niques for 
this emphasis include the following: 

Changing roof parapet height tlndlor shape. 

:i 
I' -:~· 
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Utilizing different building heights, architcc/:/iral styles, 
and forms. 

DOWNlOWN CORE OISTRI<. T 

ARCHITECTURAL STYlE 

I hese guidelines are not intended lo establish 

or dictate a specific slyle beyond the desire 

10 maintain Downtown Los Altos' small town 

character and attention to hum.in scale and 

detail. In gcncr,ll, diverse and lradilioni\l 

architectural styles th.it h.1vc stood the tp:,t 

of Lim<' arc preforred. 

Design~ merely repeated from other 

cities or without thought lo the spec.ial 

qu;ilities of I os Altos arc strongly discouraged, 

and unlikely to be accepted. 

CORPORATE ARCHITECTURE 

rhe Cily will work with applicants to adapt 

critical funelional features of prolotypc plans 

Lo 1hcir Los Altos sites, but will not accept 

slandard plans, building forms, elevations, 

materi,lls, or colors thal do not relatc to the 

site, adjacent dt•velopmenl, or Los Altos' 

community char,teter. 

Appl irnnts are encouraged to meet 

cwly in the process with the City's Planning 

Services Department staff lo discuss !heir 

plans ,ind building prototypes. 

SUSTAINABLE DESIGN 

The City of Los Altos supports sustainable 

design in lhe construction of new faci lities 

and the remodeling of existing buildings. 

Applicants are expected to utilize creativity 

in adapting sus1ain,1ble design elcmenls 

to the unique qualities of Downtown Los 

Altos' visual environment. City staff will work 

dosely with applicants to achieve this goal. 

Special allenlion will be expected of all 

,1pplirnnts in the following arc,1s: 

• Use of energy cffiticnt HVAC systems 

• Use of solar energy 

• Rcduclion of energy demands through 
simple tc,hniqucs such as operable 
windows and sun control methods 

• Minimization of storm water runoff 

• Use of rt'cyclcd rn,1lerials 

• Maximi,ation of insulation and energy 
effkicnt lighting 
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Utilizing different awning forms and/or materials, as 
shown above and below, matrhing the predominant 
building module. 

Defining storefronts with projecting pias and emphasiz­
ing tenr111ts' unique store personalities. 

Downtown Design Guidelines 

Changing storefront type and details . 

Reinforcing the module with serond floor projections and 
details. 
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b) Break larger buildings up into smaller components. 
• Divide longer focades into individual smaJlcr scgmcms 
with individual design forms and architecturnl styles. 
One opcion is shown on chis page. Development incen­
tives may be available. 

• Provide recessed courtyard enrrics between individu­
alized building segmenrs. These courtyards should be 
at leasr 20 feet wide and 20 feet deep with su bstantial 
landscaping and pedestrian amenities. These are cxcel­
lenr locations for entries co shops and/or to second Aoor 
uses. The example of a larger structure in Carmel which 
urilizcd rhese techniques is shown in the diagram and 
phoros on chis page. Sec also the photo example from 
Los Gat0s at chc bottom of page 31. 

Con'!Kllfl9 

•-- • ••• a.:e ••• -- ·-·► 
Left ◄ -!- ► Mlddle ◄ . E 

I 
Right 

E 
E E 

Courtyard Courtyard 

0t t~ @\ ·t~ ® 

Left courtyard features shop entries, display win­
dows. special paving and l.tmdscaping. 

Right cottrtyard features shop entries, stairs to ur­
ond floor uses, special paving and l1111dscaping. 

Differing architectural forms and styles ~l'.p,1• 

rated by courtyards assiM in fitting this Iargt: 
huil<ling complex into a village sc.,lc. 
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c) Create continuous building frontages. 
• Avoid blank walls along sidewalks and pascos. Display 
windows and entries should occupy at least 60% of the 
wall are,is on primary frontages. Walls along side streets 
and paseos may have a lesser amount of gla·ling, buc 
should hive display windows - especially near rhe primary 
facade. Other non-gla;-ed wall areas should be enhanced 
wi1 b wall plane changes, landsc.1ping (e.g., landscaped 
trellises and lattices), and/or special architectural derail­
ing (see example co the left). 

• Minimize pedestri:m/vehicle conflicts by locating any 
driveway or loading areas away from main pedestrian 

Fmnt faC11des arf' predominantly display windows rou res. 
find entries. 

3.2.2 Design for diversity with sensitivity to adjacent 
development 

a) Select traditional architectural styles. 

Sidewall display window provides a tmnsition be­
tween the primllly and secondary frontages. 

Sidewall piers relate the sidewall facade to the 
shop fronts, and landscaping softens the wall. 

1hese contempornry fac11des fit into this 
streetsmpe due to their srn11ll scale, and tht' use 
o(hiJ[h quality materials ,ind crisp detailinJ[. 

• Traditional ,1rchitectural styles have been devel­
oped over an extended period of time, and generally fit 
comfortably with ocher traditional styles in a downtown 
commercial environment. Within the traditional srylt:s of 
building form and facade organi7-1tion, however, design 
creariviry is encouraged co ;idapr the style co currenr 
needs and a frt:sh look. Examples of traditional commer­
cial sryl~ may be found in the resources idenrified in the 
sidebar on page 27. Adaptations of traditional residential 
styles may also be appropriace co the village ch::iracter of 
Downtown Los Altos. 

• · rhe depth and authenticity of derailing found in cradi­
rional architectural styles will besr harmonize well with 
current buildings in Downtown Los Altos. However, 
well designed modern facade designs may be acceptable, 
depending on location. materials, and the quality of the 
details. ' n1ey will be considered on a case-by-c::ise basis. 
Examples are shown below and co rhc bottom left. 

7he warmth of the materials and the variety of smaller scale 
detailing help this modern faC11de to fit into n streetscape of 
diverse llrchitecture. 
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b) Relate the facade designs to adjacent structures. 
• Respecr rhe scale of adjacent buildings. 

• Relate the p laceme nr of defining demcnts and derails 
to chose on adjacent srruccures. O ne examp le from 
Downrown Los Altos is shown below. 

Matching parapet and window heights help reUJ.te these 
ndjncent buildings. 

c) D esign with architectural integrity and continuity. 
• Exterior details sho uld be authentic to the style. Sourc­
es of assisrance in w1derstanding trad itional archi tectural 
design principles and derails may be fo und in the refer­
ence sources no te<l in the sidebar ro rhc righc. 

• Design buildings 
a~ whole units. 1 he 
design of upper floors 
and ground level 
walls, piers and orhe r 
supporting clements 
sho uld be designed as a 
unified whole. 

• Preserve h isrorically 
significanr structures, 
whenever possible. 
Refer to Appe ndix B 
for a list o f Jowncown 
hisroric resources. 

• Preserve wo rthy 

clements of rhe exist- 71Je upprr and lo/lier facades of this build­
ing buildings. Recycle ing ,vork ns one unified structllre. 
and reuse disrinccive 
design elemenrs. 

• W here build ings were once archirccrnrally d istinctive 
but have been altered over rime, restore che lose integrity 
of form and derails, if possible. 

DOWNTOWN CORE DISTRICT 

ARCHITECTURAL STYLES AND 
DETAILS RESOURCES 

• The Buildings of Main Street: 
A Guide to American Commercial 
Architecture 
Richard Longstreth 

Rowman Atimira 2000 

• Traditional Construction Patterns: 
Design & Detail Rules of Thumb 

Steplwn I\. Mouzon 

McGr<1w-Hill 2004 
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Avoid tall entries like the one above in favor of pe­
d-estritt11 scaled entries like the one shown below. 

Operable win­
dows are enc01ff-
11ged for restau­
rants, c11fes and 
toffer shops. 

3.2.3 Design to enhance Downtown's Village Character 
and pedestrian scale 

a) Vary storefront treatments. 
A srrong feature of Downtown Los Altos' village charac­

rer is the variery and individualiry of the storefronts. 

• Provide significant variations bcrween adjacent srore­
fronrs occupied by different businesses, including chose 
within the same building scruccure. 'These variations 
should include display windows, entry doors, awnings 
and signage. For frontages over twcnry-fivc feet in width 
with the same renanc, variations should also be provided 
ro avoid long facades of the same srorefronr design. 

• Size score encries to rhe h u man figure and normal 
entry door heights. Avoid over scaled , caJJ entries such as 
rhc one ro the above left. 

• A wide variery of srorefronr rrearmenrs is desirable. 
Some may have bulkheads below display windows while 
ochers may have larger areas of glass extending to che 
Aoor. 

• Outdoor <lining and operable windows arc strongly 
encouraged for restaur;mrs and cafes. Two examples of 
operable windows are shown below ro the left. 

b) Design storefronts to aJlow landscaping and speciaJ 
paving. 

• Landscaping may 
occur in a variery of 
forms as shown in 
the examples below 
and on rhe fol low­
ing page. Flowers are 
srrongly encouraged 
10 add color and 
interest. 

• See .ilso G uide­
lines 3.1.2 a) 011 page 
19. 

Permanent brick 
pittnters. 

PLmters and dimbinv vines. 
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Built-in planters and hanging pots. 

Window box planters. paving pockets 11nd 
climbing vines. 

Planra bots. 

Trellises and lattices with climbing vines. Recessed windaw boxes. 

Jvfi:xed treatment in larger setbacks. 

Wall-mounted pots. 

landscaped set­
backs and potted 
pl.ants. 
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.. 
' 

VestihuLt·s need not be rect11ngular in shape. 

Vestibules with mor<' facets can 
be used to incrcast' the exposure of 
goods in storefront windows. 

A simple, narrow vestibule with 
11 welt det11iled door may work 
best for narrow store frontages. 

Downtown Design Guidelines 

c) Provide entry vestibules. 
Vestibules emphasize shop entries, :ind allow i11gress and 

egress to businesses without impeding pedcscrian move­
menr on adjaccnc sidewalks. lhey also allow for increas­

ing display window exposure. 

• Vestibules may have :i wide variecy of shapes, from 
simple rectangu lar indencacions ro larger and more 
complex shapes. Some examples art: shown in pho10s to 
the le~. 

• Use special paving mate rials and colors to dt:arly define 
rhe vestibule areas and separate them from the adjacent 
public sidewalk. 

• The use of wood doors with glazing and raised panel 
details, r:uher than meral and glass doors, is suongly 
encouraged m add warmth to rhe shop enrries. 

• Dutch doors and doors with divided light windows a re 
encouraged co link the shop interior to passing pedestrian 
traffic and add visual interest ro the entry. 

A wood door and brick 
paving contribute to this 
inviting shop entr_y. 

Dutrh doors offer an inviting, 
ftientl{v t>lltry to p11Ssing shop­
pers. 
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d) Utilize awnings and canopies at windows and entries. 
• A variety of awning type.~ is encouraged. 11,ey may be 
traditional, as shown to the right, or unique {sec the wood 
shurter awnings below). 1hcy shoulJ also be distinct co 
rhe score's tenan c. For multiple 1en:rn1 buildings, avoid 
making all of the awnings the same. 

• Keep rhc mounting height at a human scale - wirh the 
valence height not more than 8 feet above the sidewalk 
level. 

e) Provide cornices and building tops consistent with the 
architectural style. 

• Avoid unfinished wall cops in favo r of projecting 
cornice features or roof overhangs. Examples are shown 
below and to the right. 

DOWNTOWN CORI: DISTRIC 1 

: 
Designing larger buildings to resemble a collection of 
smaller individual buildings, as shown to the Left, is 
preferred in the Downtown Core. Larger stmctures 
with varied store fronts, as shown above, may be con-
sidered on n case-bv-cllJe bt1Sis. · 
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Architectrm1L features and shop entries are mcour­
nged on comer pnrcels. 

Lnndscaping nnd opm doors can 
add great nppeaL to both individual 
shops and the street as a whole 

Downtown Design Guidelines 

f) Provide special features for buildings located at street 
comers (See examples to the left). 

g) Emphasize entries and djsplay windows. 
• Make shop entries as open and inviting as possible. 

• Consider landscaping and special paving to ad<l visual 
interest. 

• Keep all window glazing transparent. Avoid rimed 
glass in favor of awnings and other shading devices for 
sun control. 

h) Utilize natural materials. 
Wood, stone, an<l brick ca n provide warmth at store­

fronts, and enh:mce rhe feel ing of village scale am! 
characrer. 

• Wood doors and window frames are scrongly encour­
aged. 

• Avoid synrhcric sronc. 

• Tile is discouraged except for bulkheads below display 
windows and for decorative accents. One good example 
is shown below. 

Providing IArge displa_y windows nnd inviting entries en­
liven the street _fi-ontnge, and encourage shoppers to enter the 
store. 



Downtown Design Guidelines 

i) Enhance the pedestrian experience with interesting 
architectural details. 

• Consider bay window displays where waUs might 
o therwise be blank, as shown in the example below. 

• Architectural details should be high quality and appro­
priate to the architectural scyle. 

• Individual trim elements should be scaled co be or 
resemble proportions that could be hancUed and insralled 
by hand. Elements on any portion of the structure should 
not be inAated in size ro respond srricrly ro building scale, 
but should :ilso have a relatio nship with human scale. 

j) Provide special storefront and facade lighting. 
Nighnime lighting of the building an<l display windows 

can add greatly to the dowmown's sense of vi tality and 
safety, and can encourage window sho pping by those 

who may be di ning in downrown restaurants. 

• I .ighting should be subtle. 

• "fhe use of decora rive lighting, concealed fixtures, or 
pin lights arc all possibilities. 

• Decorative lighti ng fixtures should be appropri.11e ro 
the architccwral scylc of the building and srorefront. 

DOWNTOWN CORE DISTRICT 

Small details like these pots on 
shelves at the restaumnt entry can 
add greatly to the village scak and 
character. 

7 h,c or simulated divided light 
111indo1vs, decorative lights, and 
landscaping can add special visual 
interest to a storefront. 

These small decorative wall-mounted fixtures and 
thr concealed lighting of the display window pro­
vide subtle lightingfar the building, merchandise 
11.nd sif{llllft'. 
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Awnings 

Tilr stai1'S and bwiness directory 
sign 

11Jindow boxes at 
th<' second level 
help re/nil' those 
uses ro the street 
level 

Second J!nor overhang rmd wrought iron gate 
111 second floor mtry 

3.2.4 Design second floor facades lo complement the 
slreetscape and Village Character 

a) Provide second floor entries that are equal in quality 
and detail to storefront entries. 

Some techniques ro accomplish this emphasis include: 
..,, . ._ .. ~.1111pk w rh, kh 111d lido\1 

• Special awning or roof element. 

• Wroughr iron gate. 

• Decorative tile srair treads and risers. 

• Special lights. 

• Decorative street addrec~s numbers or riles. 

• Plaque signs for upper floor business renanrs. 

Second floor entry awning 

b) Relate second floor uses to the pedestrian environment 
on the street level. 

Some methods of achieving chis include the following: 
\,•.: n.1111pks \lll 1hi, .111d di,· following p.1gt. 

• Second floor over-
hangs 

• Bay windows 

• Decks 

• Balconies 

• Planters. 

Projecting btly windows 
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Upper floor deck 

Wide brdcony 

c) Utilize operable windows in traditional styles. 
• Recess windows ar least 3 inches from the face of rhe 
wall. 

• Use vertical proportions for individual windows. 

• Separate individual or groups of windows by solid wall 
masses, and rreat windows as punched openings. 

• Avoid ribbon windows and cmrain wall treatment~. 

DOWNTOWN CORE DISTRICT 

Small balcony with landscaping 

Colorful flower pots 
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Builtlingfacades facing parking lots may be treat­
ed the same ns street-facing facades, as above, or 
m11y be treated in a more simple mamu1; 11s be­
/mo. 

3.2.5 Design compatible parking plaza oriented entries 
and facades 
Facades facing parking lots may be treated simil:irly to 

street-facing facades if they serve as a second enrry. or 
they may be treaced more simply, but will be expected 

co receive consistent design :ittenrion anJ landscaping. 
lwo current examples in the Downtown Core District 

arc shown below. 

3.2.6 Integrate utilities and building services into the 
overall building design 

a) Integrate mechanical and trash rooms into the building 
whenever possible. 

• Where not feasible, use screen walls to march che 
design, materials and finish of those of the main building 
(Sec examples below}. 

b) Add trellises, lattices, and landscaping to screen and 
soften exterior mechanical equipment and trash enclosures. 
Two e.w1111ples are show11 he/ow. 

c) Rooftop mechanical equipment shall be concealed from 
public view (street or adjacent buildings). 

• Existing rooftop mechanical equipment shall be 
concealed or relocated out of view whenever a roof is 
replaced and when equipment is upgraded or replaced ro 
any extenr th.it requires a building permit. 

• Locate on a portion of che rooftop rhar is nor visible 
co rhe public o r locare behind roof forms, parapets or 
screens char are compatible with rhe archirccrural charac­
rer of rlw ~rruct 11r<". 
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3.2. 7 Design larger structures to be sensitive to the 
unique scale and character of Downtown Los 
Altos 

a) Adapt corporate prototype designs to relate both in 
form and scaJe to the adjacent downtown fabric. 

• An Apple store prototype example in Walnut C reek 
;111d its modification for Downtown Los Gatos, shown 
to che righL, illustrates o ne way in which a corporate 
prototype design can be modified to fir into a small scale 
downcow.n environmcnr. 

• ·rhe GAP srorc in Los Gacos, shown below, has been 
designed to appear as two stmcturcs to bettt:r fit into rhc 
existing downtown fabric. 

b) Avoid architectural styles and monumental building 
clements that do not relate to the small human scale of 
Downtown Los Altos. 

• 1l1e srructures shown below and to the right are well 
designed, but would be out of place in Downtown Los 
Alms. These are all examples of wh,11 should no t be 
done. 

D011't use exaggerated tall doors 

Exaggor::itod door height 

Normal door height 
Hum::in height 

DOWNTOWN CORE DISTRI( T 

Jhis store in Walnut Creek illustrates the standard 
Apple prototype. 

Building ln1mo, materials and cornice cap 
rotated to the adjncont building 

7he standa,d Apple prototype was modified in the 
7oum of Los Gatos to better fit with the existing 
downtown scale and charactet: 

Tall;:indbulky 
column bases 

Don't use over-size building elements 

Don't use l.ttr_'{e arrhes 

Tall and 
wide arches 
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Interesting i-----P_,.1 
architectural 
detail 

~ 

Front cornice band 
carried to side wall 

[ 
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c) Provide special design treatment for visible sidewalls of 
structures that are taller than their immediate neighbors. 

• Sidewall windows are encouraged where codes allow 
and adequate fire pwrecrion can be provided. 

• Employ design techniques ro relate the visible side­
walls ro fronr facades. Some common techniques include 
the following: 

' Repc:uing from facade finished materials, decora­
rive details and mouldings. 

' Carrying from facade cornices and wall top projec­
tions around all sides of the upper Huor. 

• Providing varied pamper heights ro avoid a box-like 
appea ranee. 

' Uriliz.ing gable and hip roofs ro vary the height and 
appearance of side walls. 

• 'Ii-eating side walls with inset panels. 

' l megr:ni ng in tercstin g architectural detai Is. 
' Stepping back the fronr facade of upper Aoors to 

vary the side wall profile. 

--ITT7 Details and moldings 

f ~-i ---.J!:~-~~~~-~-~~-~id:~le~ation ~--·-~· ~- . 
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3.2.8 Design and detail parking structures to 
complement Downtown's Village Scale and 
Character 

a) Locate vehicular entries to allow ingress and egress from 
streets other d1an Ma.in Street and State Street. 

b) Place as much of the parking below grade as possible. 

c) Provide commercial uses on ground floors facing 
pedestrian-oriented streets and walkways. 

d) Provide a minimum 5-foot wide landscape strip to 
accommodate low shrubs, flowering plants, and vertical 
trees along all edges that do not bavc active commercial 
frontages. 

e) Integrate extensive landscaping into the parking struc­
ture edges and entries. 

f) Integrate pedestrian entries with adjacent commercial 
uses. 

g) Provide secondary grow1d floor pedestrian entries 
when the structure is adjacent to commercial core service 
alleys containing rear shop entries or paseo entries. 

h) Design parking structures to be visually compatible 
with other Downtown Core District commercial build­
ings. 

\nm<: 1nh11iq11u i11d11dL 

• Breaking up rhc building mass and heighr ro march 
the predominant 25-foot wide module of rhe core area. 

• Designing rhe srrucrure as a downtown building, rarh­
er than as a parking snucrure. 

7his parking structurr has been designrd with piln.sters, 1112d 

wirh varied facade depths, and details to relate to the module 
and style of nearby retail shops. 

DOWNTOWN CORl DISTRICT 
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Ground floor commercial uses in the parking 
structure example shown above assist in main­
taining retail and pedestrian continuity. 

Minimize parking g11rage entries, and integmte 
parking stmctures with adjacent commercial uses, 
1r.s shown above. 
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Ft1c11de m11terit1Ls nnd opening proportions help 
rrlate this parking str11ct1a-e to its surrounding 
neighbors. 

Ground level cornmacitll uses ancl 11ppe1-Jloor set­
backs nre techniques that relnte parking stmct1tres 
ro adjacent smaller scale development. 

Downtown Design Guidelines 

• Urilizing finished exterior wall materials (e.g .. hrick 
and/or stucco), and decorarive trim clements. 

• Providing natural light and ve ntilation with openings 
that are similar ro rhe proporrions of commercial build­
ing windows. 

• Screening cars from srreec view. 

• Visually screening interior lighr fixtures from srreet 
and adjacent buildings view. 

• Incorporating medallions and/or dcco rarive lighting 
fixrures inro exterior ground Aoor facades. 

i) Step back street-facing facades, if feasible, where they 
arc adjacent to lower buildings (Sec example to the left). 

j) Design facades facing the service drives for Downtown 
Core District commerciaJ buildings as visuaJly attractive 
neighbors that will be compatible with those adjacent 
secondary entries and outdoor use spaces. Two multi-use 
service alley examples are shown below. 

k) Special attention should be given to landscaping, 
window fenestration, lighting, variations in aJley paving 
materiaJs and textures, and other elements that add human 
scaJc and visuaJ interest. 
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3.2.9 Reinforce a sense of entry at Downtown 
Gateways 

a) Provide special design treatments on sites that mark 
entries to the Downtown Core District. 

• Sires for special 1reauncn1 are identified on the adja­
cent map. 

• Relate the improvemcnrs ro ;my special public cnrry 
improvcmenrs at these enrry inrersccrions. Broader 
concepts for these intersections arc outlined in the Los 
Afros Downtown Design Plan. 

b) Select design treatments that are appropriate for the 
site, the architectural style of the structure, and the uses 
accommodated. Some elements d1at may be considered 
include: 

• Tower elements 

• Sloped roof srrucrures 

• Special uses with outdoor plazas 

• Fou ntains 

• Special landscape features 

• Special lighting 

• Increased a rchitectural derails 

• City identity sign ing 

DOWNTOWN COR[ OISTRIC T 

Downtown Gate1vays 



___ _ ___ _______ _ _ _ ___ _ ___ __ Downtown Design Guidelines 

THIS PAGE HAS BEEN PURPOSELY LEFT BLANK 



Downtown Design Guidelines 

3.3 SIGNAGE 
Signage is critic.11 to the economic viability of individual business­

es as well as LO 1bc down rown as a whole. · I his imporrancc must 

be balanced with the goals of providing a strong sense of commu­

nity, and using the design of signage ro reinforce rhe village char­

acrer and ambiance of I )owncown Los Altos. 

Applicanrs shoulJ refer 10 Chaprer I 1.04 Signs of the Los 

A11os Zoning Ordinance which conrnins rdevanc d efinitions and 

rhe basic sranJar<ls which will be applied co commercial signage. 

The guidelines in this chapter supplement rhe Sign Ordinance, 

and are intended to provide more detail in regard to good signage 

design principles and community expectations that signage will 

be consistent with downtown's village scale and character. 

-rhe sign examples shown may nor be appropriate for all loca-

1 ions. Ench sign will be reviewed in rhe context of the proposed 

project architec ture and sire. 

3.3.1 Select signs appropriate to the pedestrian scale 
environment of the Downtown Core District 

a) Select and scale signs that are oriented to pedestrians 
rather than to passing motorists. Sign types that are most 
likely to be successful and approved are the following: 

• Wall Signs 

• Awning Signs 

• Window Signs 

• Projecring Signs 

• Hanging Signs 

• Plaque Signs 

DOWNTOWN CORL DISTRICT 

GOOD SIGN DESIGN PRINCIPLES 

Design easily readable signs. 
• Avoid excessive wording and advertising 

rm•ssages. Sign~ .ire most effective when 

thrir messages c.in be gra~ped quirkly. Too 

many words or im.1gcs compete for allention 

and reduce lJ1e readability of the sign. 

• Use no more than two letter font types 

prr sign. fhe primary purpose of a sign is 

10 quickly rnnvey information to passing 

pedestrians and rnolorisl!>. More than two 

leucr styles make readability more diffirnlt. 

A simple logo with .in additional type style 

may he <.:onsidcred. 

• Keep the size of letters and gr.iphics in 

proportion lo overall sign area. lcxt and 

gr,1phics arc diffirult lo read if they crowd 

the borders of the sign. Smaller lc llcrs with 

space around them will have more impact 

than larger letters with limited space around 

them. Generally limit the width and height of 

lcllering and graphics to 85% of the overall 

sign width and height. A good rule of thumb 

i~ to limit the amount of sign information 

to no more than 50 lo 55% of the overall 

sign area. 

Use high quality materials 
• Appropriate materials include finished 

wood, metal and, for projecting banner 

signs, woven fabric. Plastic sign materials and 

signs painted directly onto building ~urfaces 

.ire strongly discouraged .. 

• The sign materi,11s and design should be 

related 10 those of the building on which 

it i~ mounted, and all sign edges should be 

cleanly finbhcd. 

Use simple sign shapes 
• Geometrical sh,1pes suth as rec tangles, 

squares, circles, ovals and triangles ,lrl.' 

visually st.ible sh.ipes which help fows 

allention on the sign message. These should 

be used in ,1lmosl all cases. Combin<11ions of 

geometric ~hape~ will also generally produtc 

a good sign shapt'. 
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3.3.2 WALL SIGNS 
Wall signs are panels or individual letters mounted on and 
parallel to a building wall or a roof fascia. 

a) Limit sign information. 
• Generally, limit sign informarion to the busine~s name. 
Graphic logos, date o f buildi.ng construction, address. 
and other elemenrs may be allowed ac chc d iscretion of 
the City. 

b) Place signs within a dean Signable Area. 
• 111e Signttble Area should: 

I ) Be relatively flar. 

2) Not contain doors or windows. 

3) Not include projecting mold ing o r trim. 

4) Be in reasonable proportion to the overall 
focade. 

5) Generally not exceed 15% of the building 
facade. 

• If a building does not have a good locario n for a wall 
sign, use other allowed types such as awning, window, or 
projecting signs. 

c) Use sign materials which project slightly from the face 
of the building. 

• Signs painted directly o nro wall surfaces are strong­
ly discouraged since a chan ge in tenant could require a 
major facade repainti ng. 

• Use either individually applied letters to the face of tl1e 
wall, o r apply sign letters ro a board or panel mounted on 
rhc wall face. Sign copy aml graphics applied ro a board 
o r panel may consist of any of the follow ing: 

Individual letters and graphics of wood, metal or 
similar ma terials 

Individual letters and graphics carved inco the 
surface of a wood panel 

Letters an d graphics painted directly onro the 
surface of che panel 

d) Night lighting is encouraged. 
• Direct exterior illumination with well designed and 
shielded spotlights is the preferred lighting method. 

• Inrerior illuminaced individual letters are strongly 
discou raged. 

• l ntt:rior illuminared can signs which include multiple 
letters on a translucent background w ithin a single sign 
e nclosure arc nor allowed. 

• Neon signs are discouraged, bur may be allowed and 
evaluated on a case-by-case basi~. 

e) Conceal all sign and sign lighting raceways and other 
connections. 
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f) Maximum letter height. 
Sign heighr and width should be appropriate co the 

building on which ir is placed and rhe distance of the 
sign from fronting srreets. Generally, wall sign lecrer 
he ights should nor exceed 12 inches in height except 

,1long San Antonio Road where 18 inch high lctrers may 

be considered. 

g) Relate sign colors to building colors. 
• Select wall sign colors co complement the building and 
storefront colors. For colors ocher than black, select from 
color ranges which arc analogous and complementary co 
storefront and/or building colors. 

• Corporate branding colors will be considered, but 
wi ll not be auromarically approved if' they are considered 
out of place with che building or the surrounding envi­
ronment. A change of colo r or che use of toned down 
colors in rhc same hue family may be required in place of 
brighter standard corporate colors. 

3.3.3 AWNING SIGNS 
Awning signs consist of letters and graphics applied directly 
to the face or valence of awnings. Awning signs are often used 
effectively in combination with window signs. 

a} Place signs for easy visibility. 
• Apply signs to awning front valences (i.e., the Hat verti­
cal surface of awnings) or 10 sloped awning faces w irh a 
slope of at lease 2 to I. 

b) Limit the signage information on awnings. 
• Since awning signs will ofren be viewed from passing 
vehicles, the amount of information which can be effoc­
tively conveyed is limited. Keeping sign rext short will 
allow viewers to bcrrer comprehend and remember rhe 
message. 

• Generally, limit awning signs to the business name, 
business logo, services or type of business (e.g., French 
Cuisine), and/or the business address number. 

• Limit the size of logos or text placed on awning sloped 
faces co a maximum of 15% of the sloped surface areas. 

• Limit sign width on awning valences to a maxjmum 
of 85% of rhe awning width. Limit che letter heigh t to a 
maximum of 85% of the valence height. 

c} Avoid interior ilhuninatcd awnings. 
Backli t awnings that make the entire awning a large sign 

are nor allowed. Signage on che awning's sloped face 
may be illuminated by shielded and arcrnctivc direc­
tional spot lights. 

DOWNTOWN CORE DISTRICT 
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3.3.4 WINDOW SIGNS 

Window signs are primarily oriented to passing pedestrians, 
and are generally applied to the inside of display windows. 

a) Limit the amount of signagc used. 
Window signs should be limited to a maximum of25% 
of any individual window, and an aggregarc area of no 

more than I 0% of all ground floor windows on any 
building face. 

b) Limit the size oflettering. 
"01c maximum heighr of lerrers should be IO inches. 

c) Consider the use of logos and creative sign type. 
Graphic logos and images ,1 long with special text for­
mats can add personality and interest co w indow signs. 

d) Use high quality materials and application methods. 
Limir window sign materi:ils to the following: 

• Paine or vinyl fi lm applied dirccdy co the focc of the 
window. 

• Wood or metal panels with applied lettering. 

- -
- ~ - ---
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3.3.5 PROJECTING SIGNS 
Projecting signs are relatively Rat, two-sided solid panels 
attached to brackets which are mounted on and perpendic­
ular to the face of buildings and storefronts. In addition to 
text, they may include graphic images that express the unique 
personaUty of an individuaJ business. 

a) Use high quaJity materials. 
Use wood , metal or non-glossy fabrics. AvoiJ plastics. 

b) Limit the number and size of projecting signs. 
• Use no more than one projecting sign per business 
fronrage. 

• Limit rhe size of any projecting sign co five square 
feer. 

• Project signs no more than 36 inches from the buil<l­
i ng face, an<l provide ar least 6 inches between the insiJe 
eJge of rhe sign and the building. 

c) Relate the design of projecting signs and supports to 
the character of the building. 

• Simple round o r square horiwncal supports wich 
capped ends, painted black or w hi te, arc generally accept­
able. 

• More <lecoracive approaches may be desirable when 
appropriate w the sign and/or architectural character of 
the building. 

d) Position projecting signs to complement d,e building's 
architectural details. 

Loc.1te solid panel signs below the firsr Roor ceiling line, 

or no more tha11 14 feet above the sidewalk, whichever 
is less. Provide at lease 8 feet from the bortom of project­

ing signs to rhe ground in pedestrian areas. 

e) Provide s ign lighting only with shielded spotlights. 
• Utilize high quality fixtures such as cylinder spots 
o r decorative fixtures. Avoid exposed scan<lard spot and 
Hood ligh t bulbs. 

• Design light supports to compleme nr the design of the 
sign and building facade. 

Blade signs are a smaller Jonn of projecting sign. 

DOWNTOWN COR~ DISTRI(. T 
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3.3.6 HANGING SIGNS 
Hanging signs are relatively flat panels, generally two-sided, 
which are similar to projecting signs, but are smaller and 
suspended below awnings, bay windows, balconies, and simi­
lar projections. They arc intended primarily for business iden­
tification to pedestrians passing on the sidewalk. 

a) Use high quality materials. 
Use wood or metal and avoid shiny plastic or fabric. 

Finish all exposed edges. Suspend signs with metal rods, 
small scale chai n, cable, or hooks. 

b) Limit the number and size of hanging signs. 
Use no more rhan one hanging sign per business. Limit 
the maximum sign si1.e to 3 square feet. Mounr signs co 
provide a minimum of 8 fcer clearance between rhe sign 

and the sidewalk. 

c) Orient hanging signs to pedestrian traffic. 
Mount signs under awnings. bay windows or other 
projections with rheir orientation perpendicular 10 the 

building face so char they will be visible co pedestrians 

passing on rhe sidewalk. If hanging signs for multiple 
businesses arc placed along a building frontage, 1hey 
should all be mounted with their bortom edge rhc same 
distance above che sidewalk. 
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3.3. 7 PLAQUE SIGNS 
Plaque signs are pedestrian-oriented flat panels mounted to 
walJ surfaces near business entries, upper floor entries, and 
courtyards. They include signs that identify a specific busi­
ness, directory signs for multiple businesses, and menu display 
boxes for restaurants. 

a) Limit the location and size of plaque signs. 
l.ocare signs only on wall surfaces adjacenr to tenant 
enrrics or entry passageways ro off-street courryards. 

Plaque signs may identify a single business or multiple 

businesses occupying an uppe r floor or courryard. 

b) Use plaque signs for the display of restaurant menus. 
A rcs1auranr district is 

enhanced when a variery 
of rcsrauranrs share I he 
area and cusrom ers are 
able to walk from one 

to the next to compare 
menus and prices. A1-
rractive m enu boxes 
with lighting assist in 

this process. Menu signs 
or boxes should have 
inrcrnal indirect lighting 
(e.g., bulbs located in rhe 
frame ro cast direcr light 
over rhe menu surface) 

or direct lighting using 
decorative fixtures. 

DOWNlOWN CORE DISTRI( T 
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MIXED COMMERCIAi DISTRICT 

Owners of properrics and businesses in rhis district should review 
the guidelines for the Oownrown Core District. While projects in 

rhis Jistricr may be somewhat larger and lt'.ss recail-orienred rhan 
rhme in rhe downtown core, rhey arc still very much a part of die 

downtown village, and the village character and scale emphasis 
underlying those guidelines will be expecred of new buildings .rnd 
changes co existing properries in chis district. The intent of these 

guidelines :111d the zoning srandards csrablished for rhis districr are 
summ:irized in the sidebar to r he right. 

' (he primary differences berween development in chis <listricr 
and the downtown core include: 

• A wider range of uses is allowed. 

• Required parking musr be provided on-sire rather th,111 in 
common parking district lots or srruccures. 

• Setbacks are required along :111 street fronts, and in many 
cases at rhe rear of parcels. 

• A 50-foot building module applies, rather than the 
25- fooc module in rhe downtown core. 

• ·n,ree-scory buildings are allowed up ro forty- five feet in 
height.* 

" Pcnding 11 Zoning Code rhangc approval by tht City 
Council to i11cre11sr the height limit in this zone fimn its 
mrrent m11.xim11m ofjor~y feet. 

MIX[D COMME:R( IAI OISTRIC1 

INTENT 

A. Promote the implementation of the Los 

Altos Downtown Design Plan. 

B. Support and enhance the downtown 
Los Altos village atmosphere. 

C. Allow latitude for creative design .ind 
.irchitectur,il variety. 

D. Respect the scale and c-har.1cter of the 

.irea immediately )Urrounding the existing 
downtown pedestrian district. 

[. Provide pedestri,111 .imcnities such 

.is pascos, outdoor public spaces and 
outdoor seating. 

r. Est.iblish a sense of t•ntry into the 

downtown. 

G. f ncourage historic preservation for 

tho~e building) listed on the city's historic 
resources inventory. 

H. 1:ncourage the upgrading of building 
exterior~, signs, pa~sagewc1ys ,1nd re.ir 

t•ntries. 

I. Provide for a full range of retail, 

office, and service USC) appropriate to 
downtown. 

J. Improve the visual appeal and 

pedestrian orientation of the downtown. 

K. Encourage the use of solar, photo 
voltaic, and other energy comcrving 

device~. 
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This low wall sepnmtes the parking lot from the 
sidewalk/driveway at this Los Altos office lmild­
ing. 

A low box hedgr is used hen to buffer the pedes­
trian from the adjarent parking lot. 

Special paving 1111d landscaping give this pnrking 
lot a village chamcte1: 
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4.1 PEDESTRIAN ENVIRONMENT 
A strong pedestrian orientation is expected. In addition to 
the guidelines below, the Downtown Core District Pedestrian 
Environment guidelines on pages 17-22 will also apply to this 
districL 

4.1.1 Minimize the impact of parking on pedestrian 
circulation and the pedestrian environment 

a) Underground parking is strongly encouraged. 

b) Locate parking at the rear of parcels. 

c) Limit the exposure of surface parking lots along street 
frontages as much as possible. 

d) Provide access to parking from passages and less trav­
eled pedestrian routes whenever possible. 

e} Limit the width of parking access drives as much as 
possible. 

f) Limit access and parking lot paving to those areas that 
are func.tionally required, and provide landscaping in all 
other areas. 

g} Where parking lots must abut a public street or a pe­
destrian walkway, provide a minimum landscaped setback 
of 5 feet, and provide low walls or bo:,c hedges to screen 
parked cars from direct view. Two e:,camples of screening 
are shown to the left. 

h) Special textured paving that is porous and minimizes 
water rw1-off in surface parking lots is strongly encouraged. 
&amples arc shown to the left and below. 

Another exampfr of po,-ous paving 
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4.2 ARCHITECTURE 
The Mixed Commercial Districc includes office and service uses as 

well as rerail uses. And, since many of the parcels arc larger rhan 

rhosc in chc Downrown Core District, buildings are also o ften 

brger. 1l1e architectu re guidelines below are inrended co recognize 

rhcse differences while mainraining a scale ancl character thar is 

compatible wich rhac of the downcown core. 

4.2.1 Mixed use buildings are encouraged 

a) Buildings not planning for a mixed use at the current 
time still must allow for future mixed use by: 

• Providing a minimum ground Aoor ceiling height of 
12 fccr. 

• Locating rhe ground floor no more rhan 12 inches 
above the sidewalk level. 

• Designing the ground floor facade wirh a minimum of 
60 perccnr rransparent glazing. 

b) Ground floor retail uses should generally follow the 
relevant storefront design guidelines for t11e Downtown 
Core District. If in doubt, applicant should consult with 
city planning staff. 

4.2.2 Break long facades into smaller modules 

a) Buildings that are longer t11an 75 feet in length must be 
broken up into segments that are no longer than 50 feet. 

b) The development of smaller building segments may 
be accomplished in several different ways. They include 
combinations of the following techniques: 

• Separate structures surrounding a courtyard. 

• lndenred courtyards (See G uideline .~.2 . I .b) . 

• A change in horizonral or verrical plane. 

• A projection or recess. 

• Varying cornice or roof lines. 

• Discincrive enrrics. 

4.2.3 Provide primary building entries on the street 
frontage 

a) Building entries may also be provided &om the park­
ing lot, but this should not be designed as the only or the 
major entry. 

MIXED COMMERCIAi D1S1 RICT 

'/ he photos above show two examples of breaking 
larger buildings into smaller segments that are 
compatible with the /,os Altos downtown village 
settle and chamcter. 
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BUILDING HEIGHT VARIATION 
EXAMPLES 

r:Xterior stairs to upper.floor mes are rm e UJtt)' to 
provide variation in building height. 

Projecting ground floor arcades ttre 
,tnotha way to provide 11ariation in 
building height. 
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4.2.4 A variation in building heights is encouraged 

a) Variations may be provided by different heights for 
major building clements or by lowering segments of the 
facade sucb as exterior stairs (See photos to the left). 

4.2.5 Sloped roof forms are encouraged 

a) Flat roofs may be considered on First Street parcels 
whetc tbey would be more compatible to adjacent develop­
ment. 

b) Upper Aoors embedded in the sloped roof form may 
be needed to conform to the height limits for the district. 
011e 1·xttmplr i., .thom11 hefow. 

4.2.6 Design buildings to screen surface parking lots 
whenever possible 

a) Provide as much building frontage aJong the streets as 
possible. 

b} Second Aoor space is encouraged aJong street frontages 
with parking lot entries. See the example below. 
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4.2. 7 Provide design consistency 

a) The architectural style and details should continue 
around all sides of the structure. 

4.2.8 Emphasize individual windows or small window 
groups on upper levels 

a) Use vertkal window proportions. 

b) Avoid horizontal ribbon windows. 

c) Recess window a minimum of 3 inches from die face 
of all exterior walls. 

4 .2.9 Upper floor balconies and decks are encouraged 

Another example of second floor balcon_y and deck space 
providingfacade depth and visual interest. 

See the guidelines ,rnd examples on pages 34-35. 

4.2.10 Include substantial architectural detail 

a) Detail elements should be consistent with the architec­
tural style of the building. 

b) Detail elements, similar to those in the Downtown 
Core, may include: 

• Roof cornices and overhangs 

• Wall mouldings 

• Trellises and l:miccs with landscaping 

• Decorarive lighrs 

• Awnings 

• Balconies 

MIXH) COMMERCIAL DISTRICT 

Avoid continuo11s ribbon windows like those above 
in favor of individual windows with substantial 
jambs separating them, as shown belotv. 
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4.2.11 Design taller buildings to relate to smaller nearby 
buildings in the downtown 

'-rn11l' ll'(hn1q 11l'\ ,lrl ' , Ii()\\ 11 111 tht· l'\.11npln 011 d1i, 

J'-l~l 

Change in materials 
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4.3 LANDSCAPE 
Ex1cnsive landscaping is expected in rhe Mixed Commerci:il 
Discrict because of che increased serb:ick requirements. subscantial 
surface parking, and the increased si7..C of rhe buildings. 

4.3.1 Provide a landscaping buffer between parking 
lots and building facades 

a) Include sbrub and tree landscaping to give tenants a 
sense of separation between themselves and the parking 
lot. 

b) When parking is tucked under the building, landscaped 
planters, with trees, should be provided to break up the 
parking lot paving at the building. One example is shown 
below to the righL 

4.3.2 Provide special landscaping and paving at 
building entries 

Sec pages 28 and 29. 

4.3.3 Provide on-site amenities for tenants and 
pedestrians 

a) Locate amenities adjacent to sidewalks, building en­
tries, paseos, and courtyards. Amenities may include: 

• Benches 

• i-:ounrains 

• Planted nreas 

• R:iin g:irdens and ocher rainwater intilcracion features 

• Special decorative paving 

• Pocced Howers and plant~ 

• Public an 

• Waste receptacles 

MIXED (OMMf RCIAL DISTRICT 

utndscaping to separate buildings from parking 
lots is expected. 7he type and height of ftmdscap­
ing will be dependant on the siu, height, and 
farm of the building. 

F.xampie of landscaped planters at htck-under 
parking. 

Los Altos example of landscaping used to enhance 
an office building's setting. 



MIXED ( OMM £RCIAL DISTRICT 

GROUND SIGN EXAMPLES 

Downtown Design Guidelines 

4.4 SIGNAGE 
lhc Downtown Core Oisrrict signage guidelines apply co all 

signs in the Mixed Commercial Disrrict. Ground signs and free­

standing signs may also be allowed at rhe discretion of rhc ciry. 

4.4.1 GROUND SIGNS 

a) Location limitations. 
Ground signs may be considered on a case-by-case basis 

mainly along San Anronio Road in recognition of its 
greater vehicle oricncarion, width, and traffic speeds. 
' 01ey may ;ilso be considercd along other streets where 

wide landsc.1ped serbacks arc provided, as in the down­
rown Los Altos exa mple ro rhe upper left. 

b) Limit the information on each sign. 
• Ground signs should generally be limited to rhe follow­
ing information: 

I) Project or primary business identification name 
and/or logo 

2) Address number 

• Multi-tenant ground signs arc strongly discouraged. 
However, the display of multiple renanrs may be consid­
ered fo r small ground signs so long as the sign and back­
ground color is common throughom, and rhe rype srylc 
and logo colors of each ren:rnr are the same. 

• ' the inclusion of services and products offered should 
not be included on ground signs. 

c) Locate signs for easy visibility from passing vehicles. 
• Locare signs within l O feet oft he front property line. 

• Avoid blocking any vehicular or pedesrrian sight lines 
which might result in safety problems. 

d) Signs including bases should fit within a rectangle no 
larger than 5 feet high and 5 feet wide. 

e) Lighting. 
• Lighting for ground signs must be by direct spotligh t 
illurnination from fixtures mounted either at the cop of 
the sign or on the ground below the sign. Fixtures must 
be shielded ro avoid direct view of the bulbs. ln tcrior illu­
minared ground signs are nor allowed. 

f) Materials. 
• All ground signs, including price signs for service 
stations, shall be construc ted of mane finish nonrcAec­
rivc materials. 
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4.4.2 FREESTANDING SIGNS 

a) Limit freestanding signs to single tenants. 

b) Signs including bases, vertical supports, and crossbars 
should fit within a rectangle no larger than 6 feet high aJ1d 

3 feet wide. 

c) AJI sign materials should be matte finish. 

d) Letters and logos may be applied or painted onto the 
sign. 

e) Signs may be externally lit with shielded spot lights. 

MIX[D COMMI IKIAL DISTRICT 

FREESTANDING SIGN EXAMPLES 
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l=IRST STREET DISTRICT 

Owners of properries and businesses in this district should review 
rhe guidelines for the Downtown Core Disrricr. While projects in 
this district may be somewhat larger and less retail-oriented than 
chose in the downcown core, they a.re still very much a parr of the 
downtown village, and rhe village character and scale emphasis 
underlying chose guidelines will be expeCLed of new buildings and 
changes ro existi ng properties in chis district. 'l11e intent of these 
guidelines and the w ning standards established for chis district are 
summarized in rhe sidebar rn rhe right. 

TI1e primary differences between development in chis district 
and the downtown core include: 

• A wider range of uses is allowed. 

• Required parking muse be provided on-site rather tl1:u1 in 
common parking district lots or srrucrures. 

• Setbacks arc required along all srrecr fronts, and in many 
cases ar the rear of parcels. 

• A 50-fooc building module applies, rather than the 
25-foot module in rhc downtown core, except for lors 
located wirhin rhe CRS Zoning Disrrict.' 

• Pending a Zolliug Codf' change 11pprov11L kv the City 
Co1111cil to extend the CRS zoning into the First Street 
District .. 

I IRSl STREF T DI~ I RICT 

INTENT 

A. Promote the implementation of the 
Los Altos Downtown Design Plc111. 

B. Support and enhance the 
downtown Los Altos vi llage 
atmosphere. 

C. Allow latitude for creative design 
and architectural variety. 

D. Respect the scale and character of 
the area immediately surrounding the 
existing downtown pedestrian district. 

E. Establish a sense of entry into the 
downtown. 

F. Encourage historic preservation for 
those buildings listed on the city's 
historic resources inventory. 

G. Encourage the upgrading of 
building exteriors, signs, and p,uking 
lots. 

H. Provide for a full range of retail, 
office, and service uses appropriate to 
downtown. 

I. Develop a landscaped strip along 
the back of properties that abut 
Foothill Expressway between West 
Edith Avenue and San Antonio Road . 

J. Improve the visual appeal and 
pcdestri,111 orientation of the 
downtown. 

K. Encourage the use of solar, photo 
voltaic, and other energy conserving 
devices. 

4pplic,mls ,;/,011/d car<>fully n•1,iei1 
the Lo!i Alto.\ loning Orrlin,m((• 

provisions JJ)fll'Oprir1f<• lo thei, 
propcrlie~ f>,irc-els ,u,·(•red h) 
the dC'.\i,?n guidclines for the 
f ir~I Sln•el Dislric I ,m• located 
~"' 1thi11 threc ✓u11i11g districts with 
sl,ghtly diff Prt•n/ limit,1tio11s ,wd 
n •quiremc•nt.,. 
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rmST \ TRH 1 IJISTRICl 

A visual and p~ysical sepamtion 
between street front sidewalks and 
,1djacent parking lots is expected. 

Sepamte parking lots from pedestrian 1LrellS at 
buildings by landscaping (above} or by pedt•Jtrian 
arcades (below). 

Downtown Design Guidelines 

5.1 PEDESTRIAN ENVIRONMENT 
'Ilic First Street District is spread along l-;irst Street which is more 

vehicle-oriented rhan the remainder o f Downtown Los Altos, and 

has more surfucc parking with limited landscaping than most 
ocher areas. Nt'Vcrcheless, this discricL is very much a pan of the 

downtown village. These guidelines arc intended to allow larger 
buildings and on-sire parking while doing so in a manner rhar 
reinforces Downtown Los Altos' village scale and character. 

5.1.1 Minimize the visual impact of parking 

a) Underground or screened roof parking is encouraged 
on larger parcels. 

b) Provide a landscape buffer between street front side­
walks and any adjacent parking lot. Per the zoning code, 
the minimum width of this buffer must be 5 feet, unless 
less is allowed by a variance. When lesser widths arc allowed 
for existing parking lot improvements, some buffering is 
still required. One approach to adding visual buffering by 
a low wall is shown below. 

5.1.2 Provide pedestrian linkages between street front 
sidewalks and building entries 

a) Building entries facing First Street are strongly encour­
aged. For larger buildings where entries arc set back on 
a facade fucing a parking lot, provide a strong sidewalk 
connection with landscaping on both sides from the street 
front to the entry. 

5.1.3 Provide landscape buffers between parking lots 
and pedestrian areas at buildings 

a) Building fronts are expected to be as active and attrac­
tive as those in the Downtown Core District, and to be 
buffered from parked cars. Landscaping and, where ap­
propriate, trees should be used to buffer pedestrian areas. 
Alternatively, arcades and planters at the building may be 
used for this purpose. Examples of these two approaches 
are shown to the left . 



Downtown Design Guidelines 

5.1.4 Provide special paving for parking lots 
immediately accessible from the street 

a) Parking areas which are adjacent to street front side­
walks and with perpendicular parking spaces directly ac­

cessible from the street drive lane are strongly discouraged. 
For existing parking areas like this that are being upgraded, 
provide a distinction on the paving color and texture be­
tween the parking surface and the adjacent sidewalk and 
street paving. 

5.1.5 Provide pe destrian walkways through large 
parking lots 

a) D edicated walks through parking lots will improve 
pedestrian safety and enhance the shopping and business 
patronage experience. Walkways should be reinforced with 
edge landscaping and with textured and/or permeable pav­
ing where they cross parking drive aisles. One example is 
shown ln the upper right of this page. 

5.1.6 Provide pedestrian amenities. 

·\!llt'll l lis:, 111 ,1\' llll illdc: 

• Benches 

• Fountains 

• Planted areas 

• Rain gardens and other rainwater infiltration features 

• Special decorative paving 

• Potted Aowers and plants 

• Public :1n 

• W.,sre reccpcacles 

5.1 . 7 Integrate ground floor residential uses with the 
streetscape 

a) Set structures back a minimum of 10 feet from the street 
property line. Stairs and entry porches may encroach into 
this setback up to the property line. 

B) Soft landscaping is required for a minimum of 60% of 
the front setback area. 
\·,· i'\,/!llf•I,,, hd/111' ,//11/ /ti tl•I' ,.,g/,1, 

FIRST \ TREET DISTRI( T 

Example of fl we!L designed pedestri­
an walkway through fl parking lot. 
Note: The building ent1')' in the 
backg,mund would be out of scale 
for downtown Los Altos. 

Provide pedest1'ian amenities. 

Provide ground floor residential setback 
landscaping. 

,.. 
✓ 



; IR~ T STRl.[l DISTRICT 

llJis shopping complex has a village scale and 
character b_y virtue of trenting adjacent uses as in­
divid11aL buildings. 

The scale, detnils and natural materials used for 
this towrr crente an attmctive focal point far thr 
b11ildi11g /llithout losing human scale. 

Downtown Design Guidelines 

5.2 ARCHITECTURE 
Building uses and sizes will vary more in the hrst Street Distric1 
than elsewhere in rhe downtown. "!he goal of these guidelines is 
ro accomrnoJace rhis wide diversity of si1..c and use while main­

taining a village scalt'. and character rhar is complementary to rhe 

downtown core. l he photographs shown on chis a.nd che following 
page are examples of more vehiclc-orienred buildings rhar include 
forms and derails char are sensitive co village scale ,tnd character. 

5.2.1 Design to a village scale and character 

a) Avoid large box-like structures. 

b) Break larger buildings into smaller scale elements. 

c) Provide special design articulation and detail for build­
ing facades located adjacent to street frontages. 

d) Keep focal point elements small in scale. 

e) Utilize materials that are common in the downtown 
core. 

f) Avoid designs that appear to seek to be prominently 
seen from Foothill Expressway and/or San Antonio Road 
in favor of designs that focus on First Street, and are a part 
of the village environment. 

g) Provide substantial small scale details. 

h) Integrate landscaping into building facades in a man­
ner similar to the Downtown Core District (See pages 28-
29). 

I ,.11npk, ot'l.1rgLI· 11,1ru:I ht1ddi11!,:' th.u .m· dniglll'd 10 

lw urn,1,1r.:111 \I 11h .1 "i!L1gl· 1.h,ll.l1.lc' 1 , 11<.· ,l,1 11111 on d11, 

.111d Ille ,d;,,ll·nt p.1g1.·. 

7i-t1ditionaf b11ildingforms, architectural drtails, and intr­
grated /11ndscaping ttssist in relating the pt1rking Lot frontage 
to an ovemtf village scale and chamctc1: 
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5.2.2 Design structures to be compatible with adjacent 
existing buildings 

a) Buildings adjacent to the Downtown Core District 
should be designed in form, material, and details similar 
to those nearby along Main and State Streets. 

b) Projects adjacent to existing residential neighborhoods 
should draw upon residential forms and details to create 
a smaller grain design fabric that is compatible with the 
residential buildings. 

h'.w1111ples ,1n• show11 l,l'/ou, 1111rl tri thl' right. 

' . -

FIRST STRHl DISTRICT 



1 IRSl snu-n DISTRIC7 

L11ndsC1tpi11g between facing parking rows is desir­
r1b!e to hmtk up 1'uge exp11mes of prwiug. 

Downtown Design Guidelines 

5.3 LANDSCAPE 
Substantial landscaping is expected in the firsr Street District co 

ensure that the area becomes a visual part or rhe larger downtown 

village. 

5.3.1 Provide substantial landscaping adjacent to 
residential neighborhoods 

5.3.2 Landscape Foothill Expressway edges with 
shrubbery and trees 

5.3.3 Add substantial landscaping in all parking lots 

a) Provide landscaping equal to or greater than the re­
quirements set forth in the Los Altos Zoning Code. 

b) Tree landscaping should be provided to create an or­
chard canopy effect in surface parking lots with more than 
one drive aisle. Utilize landscape fingers placed parallel 
to the parking spaces to break up expanses of parking lot 
paving. Space the islands with intervals not exceeding 6 
parking spaces in length. 

c) Utilize hedges, trees, and o ther landscaping between 
facing parking spaces as shown in the example to the left. 

5.3.4 Add street trees along all parcel street frontages 

5.4 SIGNAGE 
The Downtown Core District signage gu idelines apply to all signs 
in rhe Firsr Srreer District. Ground signs and freestanding signs 

may also be allowed ac the discretion of the ciry (See che guide­
lines on pages 60-6 ] for these two sign rypcs). 
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DOWNTOWN PARKING DISTRICT 

In conjunction with downtown proper ty owners in 1956 the 

Ciry of Los Alros formed a public parking assessment disrricc. Al:. 
a rc:sulr rhis district formed rhc IO public parking pla'/,as in the 

downtown core area. A majority of the properties in the down­

town core are within che public parking discric t as shown o n che 
map below. "lhcse properries in rhe public parking district arc 
subject ro unique parking rcguh11ions that exempt the properries 

from providing on-site parking for gross square footage chac does 

not exceed l 00 percent of their lot area. 

Properties in Public Parking District 
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)QWI\ TOVVN HISTORIC Rf.SOURCES 

Downtown l.os Altos has nine properties listed in the C icy's Hist0ric Resources Inventory, including five buildings 
rhat arc desig nated as landmarks. ·1 he mosr prominent historic building downtown is the o ld Southern Pacific Rail­
road Station ar 288 Fim Street, which was designated as a landmark in 1984 and may be eligible for listing on rhe 

Stare and National Historic Registers. All nine propcrcies and their historic ranking is listed below. More derailed 
hisroric evaluations for each property arc :ivailable in rhe C ity's Historic Resources lnvencory. 

Address 
288 Fim Street 

300 Main Streer 

.30 I Main Street 

3 I 6 Ma in Street 

350 Main Streer 

368 Main Street 

388-398 Main Street 

395-399 Main Srreer 

188 Second Street 

Historic Ranking 
L-u1d111ark 

Landmark 

Historically Significant 

Landmark 

Historically Important 

Historically Significant 

Landmark 

Landmark 

Historically Significant 




