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ASSEMBLY: 50-11 (May 27, 20 16) SENATE: 34-3 (August 25. 2016) 

Original Committee Reference: H. & C.D. 

SUMMARY: Makes changes to the density bonus law. Specifica lly. this bill: 

1) Clarifies that when an applicant seeks a density bonus for a housing development withi.n. or 
for the donation of land for housing within the jurisdiction of a city or county, that local 
govemment shall provide the applicant with waiver and reduction of development standards 
fo r the production of housing units and child care facilities, in addition to incentives or 
concessions. as currently provided in density bonus law. 

2) Prohibits a local government from conditioning the submission., review, or approval of an 
application for a density bonus on the preparation of an additional report or study that is not 
otherwise descnbed in density bonus law. 

3) Allows a local government to require reasonable documentation to establish eliglb ility for a 
density bonus. incentives and concessions, waivers of development standards, and parking 
ratios. 

4) Requires, in order to provide for the expeditious processing of a density bonus application, 
the local government to do all of the fo llowing: 

a) Adopt procedures and timelines for processing a density bonus application; 

b) Provide a list of all documents and inforrnatio n required to be submitted with the density 
bonus application in order for the density bonus application to be deemed complete, 
consistent with density bonus law; and, 

c) Notify the applicant for a density bonus whether the application is complete m a manner 
that is consistent with the Permit Streamlining Act (Act). 

5) Modifies the circun,stance under which a local government can refuse to grant a concession 
or incentive to a developer to when a concession or incentive "does not result in identifiable 
and actual cost reductions" to provide for affordable housing costs or rents for the targeted 
units rather than when it "is not required in order" to provide for the affordable housing costs. 

6) Provides that a local government must bear the burden of proof for the denial of a requested 
concession or incentive. 

7) Clarifies that "density bonus" means the maximum allowable gross residential density. 

8) Clarifies that a developer that makes an application for a density bonus may elect to accept 
no increase in the density of a project. 
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9) Adds "mixed use development" to the definition of '11ous ing development." Mixed use 
development means developments consisting of residential and nonresidential uses in which 
the nonresidential uses are less than 50% of the total square footage of the development and 
are limited to neighborhood commercial use and to the first floor of the buildings that are two 
or more stories. Neighborhood commercial means small scale-general or specialty stores that 
furnish goods and services primarily to residents of the neighborhood. 

10) Provides that the granting of a concession or incentive cannot, in and of itself. require a 
special study. 

I I) Deletes the requirement that incentives or concessions proposed by a developer or local 
govenmient result in "identifiable, financially sufficient" and actual cost reductions, and 
instead, require the "identifiable" and actual cost reductions. 

12) Clarifies that each component of any density bonus calculation, including base density and 
bonus density, resulting in :fractional units will be separately rounded up to the next whole 
nLnnber. Finds and declares that this provision is declaratory of existing law. 

t 3) Provides that the density bonus law shall be interpreted hberally in fuvor of producing the 
maxinlum nLnnber of total housing units. 

14) Provides that a request pursuant to this subdivision shall neither reduce nor increase the 
nLnTiber of incentives or concessions to which the applicant is entitled. 

15) Provides that no reimbursement is necessary because a local agency has the authority to levy 
service charges. fees. or an assessment sufficient to pay for the program or level of service 
mandated by this act. 

The Senate amendments: 

I) Allow a local government to require reasonable docmrentation to establish eligibility for a 
density bonus, incentives and concessions. waivers of development standards and parking 
ratios. 

2) Clarify that a city must grant a developer incentives and concessions as part of a request for a 
density increase if requested by the developer and if the request is consistent with state law. 

3) Provide that a request for a parking reduction does not reduce or increase the nLnTiber of 
incentives or concessions to which the applicant is entitled. 

4) Delete the provision that provides that denial of a requested concession or incentive will be 
deemed to have exhausted the applicant's existing administrative remedies. 

5) Delete the provision that clarifies that the definition of "density bonus" includes any 
incentive or concessions, or wavier or reduction of development standard. provided to the 
applicant for the production of housing units and child care fucilities. 

6) Delete the express prohibition on a developer requesting an increase in density as a 
concession or incentive. 
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7) Modify the circumstance tmder which a local government can refuse to grant a concession or 
incentive to a developer when a concession or incentive "does not result in identifiable and 
actual cost reductions" to provide for affordable housing costs or rents fur the targeted tmits. 

8) Make clear that incentives and concessions means regulatory incentives and concessions, 
reduction in site development standards, wning, or architectural design standards that result 
in actual identifiable costs reductions to providing for affordable housing costs or for rents 
for the targeted affordable units. 

9) Add conforming changes to avoid chaptering conflicts with AB 2442 (Holden) and AB 2556 
(Nazarian), both of the legislative session. 

FISCAL EFFECT: According to the Senate Appropriations Committee, pursuant to Senate 
Rule 28.8, negligible state costs. 

COMMENTS: Density bonus law was originally enacted in 1979, but has been changed 
nwnerous times since. 1l1e Legislature enacted the density bonus law to help address the 
affordable housing shortage and to encourage development of more low- and moderate income 
housing units. Nearly 40 years later. the Legislature races the same challenges. Density bonus is 
a tool to encow·age the production of affordable housing by market rate developers, a lthough it is 
used by developers building 100% affordable developments as well. In return for inclusion of 
affordable units in a development, developers are given an increase in density over a city's wned 
density and concessions and incent ives. The increase in density and concessions and incentives 
are intended to financially suppo11 the inclusion of the affordable Wlits. Because of numerous 
an~ndments over the years, State Density Bonus Law is confusing and subject to interpretation 
by both developers and cities as to its meaning. 

All local governments are required to adopt an ordinance that provides concessions and 
incentives to developers that seek a density bonus on top of the cities wned density in exchange 
for including extremely low, very low, low, and moderate income housing. Failure to adopt an 
ordinance does not relieve a local government from complying with state density bonus law. 
Local governments must grant a density bonus when an applicant for a housing development of 
five or more units seeks and agrees to construct a project that will contain at least any one of the 
following: 

I) Ten percent of the total units for lower income households; 

2) Five percent of the total units of a housing for very low incmne house ho Ids; 

3) A senior citiz.en housing development or mobileho1ne park; and, 

4) Ten percent of the tmits in a common-interest development (CID) for moderate-income 
households. 

A developer can submit a request to a local government as part of their density bonus application 
for incentives and concessions. Developers can receive the following nwnber of incentives or 
concessions: 
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l) One incentive or concession for projects that include at least l 0% of the total units for lower 
income households. at least 5% for very low income households. or at least l 0% for 
moderate income holl.5eholds in a common interest development. 

2) Two incentives or concessions for projects with at least 20% lower income households, at 
least 10% for very low income households, or at least 20% tor moderate income households 
in common interest developments. 

3) 'Three incentives or concessions for projects with at least 30% lower income households, at 
least I 5% for very low income households. or at least 30% for moderate income households 
in common interest developments. 

Timeline for reviewing density bonus application: Existing law does not set a timeline by which 
a local government must process an application for a density bonus. This bill would require a 
local government to respond to a density bonus application as required under the Pennit 
Streaming Act. Within 30 days of receiving the application. a local government would be 
required to notify an applicant in writing if the application is complete. If the determination is 
not made within 30 days then the density bonus application would be deemed complete. 

Electing ro accept no density increase: State law allows a developer a percentage increase in 
density in return for inclusion of a corresponding amount of very- low. low. moderate income 
units. lne maximum amount of density increase a developer can seek is 35%. Existing law 
allows a developer to choose to accept less of a density increase than he or she is entitled under 
the statute. 1be statute does not state explicitly that a developer can seek an amount equal to 
zero above the zoned density, however some have interpreted the law to allow this. This bill 
would explicitly state that a developer can elect to accept no increase in density. 

Determining the value of concessions and incentives: Developers are allowed to submit a 
proposal for specific incentives and concession as part of the application for a density bonus. 
LocaJ governments are required to grant the concessions or incentives a developer requests 
unless they make written findings based on substantial evidence that the concession or incentive 
is not required in order to provide the affordable hotising, would have specific adverse health and 
safety impacts, or have an adverse impact on a property registered historic property that cannot 
be mitigated. When seeking a reduction in a site development standard or modification of 
zoning requirements or architectural design requirements, or other regulatory incentives and 
concessions, existing law requires that reduction or modification result in "identifiable, 
financially sufficient and actual cost reductions." This language was added to the statute by SB 
1818 (Hollingsworth), Chapter 928, Statutes of 2004. According to the Assembly Committee 
analysis of SB 1818, "Current law requires local governments to provide applicants for density 
bonuses with incentives and concessions in addition to a density bonus. but the law does not 
quantify the value of the incentives and concessions that must be offered. SB 1 818 requires that 
the incentives and concessions "result in identifiable, financially sufficient and actual cost 
reductions". 

According to supporters of this bill the intent of this language is to ensure that the concessions 
and incentives are financially sufficient to reduce the cost of the development to make the 
affordable housing units financially feasible. Further, according to supporters of this bil~ in 
some cases local governments interpret this language to require developers to submit proformas 
showing the amount of profit they will make on a project. ll1e question becomes who 
detennines whether or not a concession or incentives is "financially sufficient" to make the 
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affordable housing Lmits pencil out. 11-us bill deletes ''financially su1ftcient" as the standard and 
requires the reduction in site development standards. tmdification of zoning requirenients, or 
concession or incentive. to result in identifiab le and actual cost reductions to provide for 
affordable housing costs or affordable rents. 

Analysis Prepared by: Lisa Engel / H. & C.D. / (916) 319-2085 FN: 0004967 
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California Environmental Quality Act Lawsuits and 
California's Housing Crisis 

Jennifer Hernandez" 

Summary 

The Cali forn ia Environmental Qual ity Act ("CEOA"l ' continues to play a 
vital role in assu ring that our state and local agencies carefu lly evaluate. 
disclose. and avoid or reduce the potential ly adverse environmenta l 
consequences of their actions. In add ition, CEOA ensures that agencies 
consider and respond to publ ic and agency comments on these 
enviro nmental issues. and accept the responsibil i ty of disclosing when, even 
after mitigating adverse impacts. such actions would have significant 
unavoidable adverse impacts o n the environment. 

However. in recent years most CEOA lawsuits fi led in Cal ifornia seek to 
b lock infill housing and transit-oriented land use plans, as well as public 
service and infrastructure pro jects in existing California communit ies. Most 
of the chal lenged projects are precisely the types of projects and p lans that 
today's environmental and climate policies seek to promote. The most 
frequent targets of CEOA lawsu its typica lly are required to undergo a 
rigorous environmenta l ana lysis and public review process that takes 18 to 
36 months or longer. Th is process involves an Envi ronmental Impact Report 
and at least three rounds of public notice and comment before being 
eligible for approval by public votes of elected officials. Projects without the 
ample economic resources requi red to pay all costs [incl uding technical and 
legal experts) are never eligible for an approval. and thus cannot be sued 
under CEOA. Even the types of infi ll projects most commonly sued under 
CEOA that are not u ltimately sued must undergo three rounds of costly 

* Jennifer Hernandez practices environmenta l and land use law in the 
San Francisco and Los Angeles offices of Ho lland & Knight. Many other 
members of Holland & Knight contributed to the study of CEOA lawsuits 
evaluated in this art icle, includ ing El izabeth Lake. Tamsen Plume. Amanda 
Monchamp, Nicholas Targ, Charles Coleman, David Preiss. Susan Booth, 
Bradley Brown low, Tara Kaushik, Chelsea Maclean. Paula Kirlin , loanna 
Meldrum, Dan Golub. Stephanie DeHerrera , Rob Taboada, Genna Yarkin, 
Rachel Boyce, Abigail Alter, and Haley Nieh. 

I. Cal. Pub. Res. Code§ 21000 [West 2016) . 
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administrative proceedings: (I) local agency staff. (2) appointed planning 
commissions. and (3) elected city councils or boards of supervisors: 
planning commission and elected council o r board approva ls require 
majority votes from officials who are themselves elected and appointed 
based on majority votes from elections. CEOA lawsuits may only be filed 
aga inst the projects that survive th is multi-tiered review and approval 
gauntlet. and are actually approved. There is no data available on the 
projects that lack the financial resources o r the abi lity to overcome staff or 
politica l resistance to complete the entirety of th is process. and are thus 
abandoned or downsized to avoid a CEOA lawsuit. or else. they enter into 
financial and other sett lements to avoid a CEOA lawsuit. 

In 2015. I jo ined with two law firm colleagues and published In th,, 
Name of the Environment. which was the first comprehensive study of all 
lawsuits fi led statewide under the Ca lifornia Environmental Quali ty Act. ' 
This study reviewed all lawsuits filed over a three-year study period between 
20 IO and 2012 ("First Dataset"). Our study recommended a "mend. not end" 
approach to updating CEOA by modifying CEOA lawsuit rules to assure that 
enforcement of CEOA is again aimed at protecting the envi ronment and 
public health. We found that too often enforcement of CEOA is aimed at 
promoting the economic agendas of competitors and labor union leaders, or 
the discriminatory "Not In My Backyard" (NIMBY) agendas of those seeking 
to exclude housing, park. and school projects that would diversi fy 
communities by serving members of other races and economic classes. We 
did not suggest any new CEOA exemptions or otherwise "gutting" CEOA or 
any other environmental. public health, or climate laws or regulations. We 
made th ree specific recommendations for amending CEOA's l itigation rules: 

Fi rst. anonymous CEOA lawsuits by parties seeking to conceal their 
identity and their economic interests in the outcome of lawsuits must end. 
CEOA's purpose is to protect the environment and human health. not 
advance economic agendas. 

Second. dupl icative CEOA lawsu its allowing twenty or more lawsuit 
chal lenges for each agency approva l for the same pro ject o r plan must end. 
Our commu nities have and must continue to evolve to meet new 
environmental, equity, and economic needs without the delays and costs 
created by serial lawsuits filed over many years (and even mu ltiple decades) 
that repeatedly attack the same plans and projects. 

2. Stephan ie M. DeHerrera. David Friedman. Jennifer L. Hernandez. In 
tne Name of Ifie Environment: Litigation Abuse Under CEOA, HOLLAND & KN IGHT 
(August 2015). https://perma.cc/SV3V-F5L2. To compile the original report 
as wel l as this sequel, we filed a Public Records Act request with the 
Attorney General's office. which by statute is required to be served with 
copies of al l CEOA lawsuits filed statewide. See FN 4 in this fi rst report for 
the lawsuit petition collection methodology. 
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Fina lly, we supported expanding "remedy relief" beyond pol itically 
favored pro jects in "transactional" bills that addressed only one or two 
pro jects. and instead more broadly lim iting the extraordinary judicial 
remedy of vacating pro ject approvals if a CEOA study is deficient to pro jects 
that could actually cause harm to the natural environment or public hea lth. 
The presumptive remedy for deficient CEOA studies for other pro jects 
sho uld be the required correction of CEOA study and imposition of 
additional feasible mitigation i f wa rranted by the corrected study. 

Our study has garnered sign ificant support. and some criticism. No 
critics found any error in our data. Several cornmenters asserted that t here 
was not enough CEOA litigation to warrant making any conclusion about the 
need for modifying CEOA's litigation rules. Notwithstanding efforts to 
dismiss t he need to update CEQA's litigation rules. the pol itical reality is 
that both before and after publication of our study. several "bill io naire" 
projects. such as professiona l sports arenas and office headquarter 
complexes . have sought-and many have received-legislative relief from 
CEOA's standard l itigation framework. 

This article presents the next three-year tranche of CEOA lawsuit data 
(20 13-2015) ("Second Dataset") The pattern of CEOA lawsu its has not 
changed, alt hough an even higher percentage of CEOA lawsu it challenges 
were aimed at projects within existing communities. The top lawsuit targets 
remain infi ll housing and loca l land use plans to increase housing densities 
and promote transit. Given Ca lifornia's extraordinary housing crisis' and the 
shame inherent in having the nation's highest poverty rate in one of the 
world's most successful economies.' the Second Dataset demonstrates even 
more clearly the need to update CEOA's litigation rules to bri ng 
en forcement of CEOA into alignment with the state's environmental. equity. 
and economic priorities. 

I. Introduction 

The First Dataset. the 20 15 study I coauthored. demonst rated that 
CEOA lawsuits were most often aimed at infill housing (especia lly mu lti­
fam ily apa rtments in urbanized areas). that more t ransit projects were 
cha llenged than roadway and highway projects combined. and that the most 
frequent "industrial" ta rgets challenged were clean energy faci lities like solar 
and wind projects. As we discussed in o ur first report. these are the 

3. LAO Housing Pub/icalions. L EGISLATIVE ANALYST'S OFFICE. 

https://perma.cd6F87-7NXW. 

4. David Friedman. Jenn ifer Hernandez. California's Social Priorities. 
HOLLAND & KN IGHT, Chapman University Press (2015). 
https://perma.cdXKB7-4YK4. 
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categories of projects- infi ll housing, transit. and renewable energy­
viewed as envi ronmentally beneficial, and each is a critical element of 
Cal ifornia's cl imate policies.' The First Dataset helped break through 
politica l rhetoric about what was-and wasn't- being targeted by CEOA 
lawsuits. Most importantly, the data showed that the litigation practice that 
has evolved si nee CEOA's 1970 enactment date was no longer focused on 
protecting forests and other natural lands. or fighting pol lu tion sources l ike 
factories and freeways. Rather, CEOA has evolved into a lega l tool most 
often used against the higher density urban ho using, transit. and renewable 
energy projects. wh ich are all cri tica l components of Ca lifornia's climate 
priorities and Califo rnia's o ngoing efforts to remai n a global leader on 
climate policy. 

The Fi rst Dataset also demonstrated the widespread abuse of CEOA 
lawsuits for nonenvironmental purposes. Sta te and regional environmental 
advocacy groups like the Sierra Club brought on ly thirteen precenl of these 
lawsuits. whi le newlyrninted . unincorporated groups with environmental­
sounding names fi led nearly half to the most CEOA lawsuits. Un like t he 
federal environmental laws that al low for "citizen sui t" enforcement like the 
Clean Water Act, Clean Air Act. and Endangered Species Act. CEOA lawsuits 
ca n be fi led anonymously Additionally, lawsuits can be filed by pa rties 
attempting to advance an economic rather than environmental agenda. such 
as business competitors. labor unions, and "bounty hunter" lawyers seeking 
quick cash settlements. even if t hey have no real client. 

This article compi les and analyzes the next three years of statewide 
CEOA lawsu its, which extend into Ca liforn ia's post-recession economic 
recovery period between 20 I 3-20 I 5. We repeated our origi na I study 
methodology. but also sorted the data into regional subsets to better 
understand how CEOA lawsuit patterns differ by regio n. We also mapped 
CEOA lawsuit challenges in the six-county Los Angeles region. which is the 
state's most popu lous and most CEOA l it igious region. 

This article also provides more deta il on CEOA lawsui ts cha llenging 
projects lo build more housing. given the severity of Californ ia's housing 
crisis. Nonpartisan agencies6 and outside experts' have attributed this crisis 
to about three decades of severe underproduction of new housing, 
especia lly in the coastal employment centers of t he Bay Area and Southern 
Ca liforn ia. The housing crisis has produced a cascading sequence of 

5. See, eg. Californ ia Air Resource Board Scoping Plans for achieving 
greenhouse gas reduction targets. available here: AB 32 Scoping Plan, 
CALIFORNIA AIR RESOURCES BOARD ( lu ly 14. 2017). https://perma.cc/B9TH-9R6Y. 

6. LAO. supra note 2. 

7. Jan Mischke, Shannon Peloquin, Daniel Weisfield , Jonathan 
Woetzel . Closing California's Housing Gap, MCKINSEY & COMPANY (Oct. 2016). 
https://perrna .cc/OG 7O-U 7 4E. 
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adverse consequences to working Californians. These consequences include 
the highest poverty rate in the nation when housing costs are taken into 
account, extreme comm utes of more than three hours per day. bi llions of 
dol lars in lost economic productivity. and adverse personal and public 
hea lth outcomes including homelessness (more than 40,000 in Los Angeles 
alone). These extreme commutes, along wit h a poorly conceived policy to 
discourage automobile use by intentiona lly increasing road congestion on 
highways. has resulted in adverse environmenta l outcomes. Despite the 
most stringent clean car and clean fuel mandates in the nation, California's 
annual air pollution from vehicles actual ly increased for the first t ime since 
such data was col lected as drivers face ever longer-in distance and time­
commutes." 

The key conclusion from this Second Dataset is that CEOA lawsuit 
abuse is worsening California's housing crisis. increasing air pollution. 
increasing the global em issions of greenhouse gas that the state has vowed 
to reduce. and perpetuating and protecting segregation patterns by class 
and race. Given the social and pol itical values of Sacramento's elected 
officia ls, I have concluded that i f these CEOA practices were not pursued by 
powerful Sacramento special interests "in the name of the environment." 
they would have been roundly condemned - and ended - many years ago. 

In short. the need to update CEOA l itigation rules and end lawsuit 
abuse is stronger than ever. 

II. CEOA Litigation by the Numbers (2013-2015): After the Great 

Recession, Even More Lawsuits Target Projects In Existing 

Communities, Especially Housing. 

Our Fi rst Dataset" captured the end of the Great Recession. when 
California's housing market col lapsed. Duri ng this time, the federa l 
government was issuing substantial grant funding for "shovel ready" public 
infrastructure (l ike t he California High Speed Rai l Pro ject) and green energy 
upgrades (ranging from LED lighting retrofits for K-12 schools to the 
construction of large new wind and solar power generation facilities) under 
the America n Recovery and Reinvestment Act of 2009. CEOA lawsuits fi led 
in the First Dataset were about evenly split (49%/51 %) between lawsuits 
targeting public agency projects for wh ich there were no private applicants 
or "business·· sponsor and lawsuits chal lenging housing or office bui ldings 
or other private sector projects sponsored by applicants needing public 
agency approvals or publ ic funding. 

8. Melanie Curry, Repo,·1: CA Emissions Shrinking-Except forTransporlalion. 
STREETS BLOG CAL (/\ug. 23. 20 I 7). https://perrna.cd84 34-CUP6. 

9. DeHerrera. Friedman. & Hernandez, supra note 4. 
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A. Fifty-Nine Percent of CEOA Lawsuits Target Housing, 

Public Service/Infrastructure Projects, and Agency 
Pia ns/Regu lations. 

In the Second Dataset. as shown in Figure I, the return of private 
capital to the market after the recession bumped up the number of private 
applicants seeking government approvals. and the relative sha re of CEOA 
lawsuits targeting private sector projects jumped from 5 1% to 58%. As was 
true for t he First Dataset. the top three categories of lawsuit chal lenges were 
housing pro jects. followed by agency p lans and regu lations (most of which 
are local agency plans to increase housing or improve and diversi fy 
transportation infrastructure). Rounding off the top th ree CEOA lawsuit 
targets were public service and infrastructure construction pro jects. most of 
which were located within and served existing communities. In the Fi rst 
Dataset. these three categories o f pro jects comprised 53% of al l CEOA 
lawsuit targets. In the Second Dataset. these project categories accounted 
for 57% o f all CEOA lawsui t targets. 

Figure I : Residential, Public Service & Infrastructure Projects, and 
Agency Plans and Regula tions, Account for 59% of CEOA Lawsuits (201 3-
2015) 
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B. Most CEOA Lawsuits Target Projects in Urban 

Population Centers, Not Rural or Remote Natural 

Preserve Areas. 

Although CEOA lawsuit anecdotes and politica l rhetoric often focus on 
protecting natu ral lands and wilderness areas. in the First Dataset 55% of 
these lawsuits were filed in the San Francisco and Los Angeles regions. and 
only 22% of CEOA lawsuits were fi led in the combined regions of the 
Mojave. Sierras. Central Coast., Sacramento. and Northern California (all 
counties no rth of San Francisco and Sacramento). In the Second Dataset. 
the pat tern o f CEOA lawsuits as a tool used primarily in existing urban 
population centers increased. The Bay Area and Los Angeles region 
increased from 55% to 58% of the state's tota l volumes of CEOA lawsuits. 
Los Angeles had more than twice as many CEOA lawsui ts as the next most 
litigious region, San Francisco. All 9 regions had some CEOA lawsuits, but 
the regions with more nat ural wi lderness areas had the fewest CEOA 
lawsuits: fewer tha n 10 lawsu its were fi led in the Mojave and Sierras. and 
only 22 CEOA lawsuits were fi led in all counties north of Sacramento. 

Figure 2: Los Angeles Region Accounts for 38% of CEQA Lawsuits 
Statewide 

MapR,oioii' 2010-2012 20134015 
Los Angeles & Inland Empire 33'1(, 38'1(, 
San Francisco 6;,y Area 22% 18% 
San.JoaQUln Valley 13% 12'11 
San Diego 10,. 10'11 
Sacramento Area 8'11 8'11 
cen1ra1coas1 611 7'1(, 
Northern CalKomla 5% 4% 
Sierra Foothl!ls 211 211 
MOj,lVe Desert 1% 1% 
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C. The Vast Majority of CEOA Lawsuits Target Infill 

Projects in Existing Communities, not Greenfield 

Projects on Undeveloped Lands. 

In the First Dataset. about 80% of the CEOA lawsu its cha llenging 
pro jects that involved physical construct ion were located within the ex isting 
development patterns of existing communities. which is a defini t ion of 
"infill" used by the state agency responsib le for CEOA's statewide regulatory 
"Guidel ines." the Governor's Office of Plann ing & Research. 10 Infi ll locations 
either fel l within ex isting city boundaries. or withi n unincorporated county 
areas already su rrounded by development. such as San Lorenzo in Alameda 
County and Marina Del Rey in Los Angeles County. Unincorporated coun ty 
areas at the fr inge of existing cities or the edge of unincorporated county 
communi t ies, even if adjacent to existing development, were tall ied as 
"greenfield" pro jects, as were projects in agricultural and other undeveloped 
areas. In the First Dataset. o nly 20% of CEOA lawsuits filed statewide 
chal lenged projects in Greenfields. 

In the Second Dataset. the percentage of CEOA lawsuits aimed at infill 
projects jumped 7%. from 80% to 87% o f the CEOA lawsui ts challenging 
construction projects. Projects targeted in Greenfields fell to 12% of CEOA 
lawsuits fi led statewide. 

Figure 3: Vast Majority of CEOA Lawsuits Target Projects In 
Existing Communities 

87¾ of All Projects Challenged In Calllornl• are 
LocHl9d in Infill Area9; 13% Are Located in Greenfield 

Areas 
(2013-2015) 

10. Governor's Office of Planning and Research. Infill Development. 
CA.GOV. https://perma cd3C99-YTGX. 
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As part of the regional sorting methodology applied to our Second 
Dataset. th is statewide tally hid more startli ng statistics: wi thin the 9 
counties of the San Francisco Bay Area. for example. 100% of all CEOA 
lawsuits were fi led against projects in in fil l locations. Even within the 
Centra l Valley regions. most often criticized for allowing "sprawl" 
development. more than 70% of all cha l lenged projects were in infi ll 
locations. 

D. Infill Housing Remains Top Target of CEOA Lawsuits. 

New housing projects were the most frequent target of CEOA lawsuits 
for which there was a private sector applicant in both the First Dataset and 
Second Dataset. However. the percentage of CEOA lawsuits against new 
housing units actua lly increased-from 21% to 25%-in the Second Dataset. 
even as Ca lifornia's housing shortage reached crisis dimensions. 11 The 
percentage of CEOA lawsu its challenging higher density housing projects 
like apartments and condom iniums also increased-from 45% to 49%­
wh ile the percentage of CEOA lawsuits chal lenging single fami ly homes (or 
second units such as "granny flat" additions to single fami ly homes) 
dropped from 17% to 13%. In both Datasets. t he majority of challenged 
housing projects statewide were higher density-structures conta ining 
multiple housing units l ike apartments and condominiums-and located in 
more urbanized areas in regions with higher population densities. 

Figure 4: Multi-Family Apartments and Condominium Prolects Are 
Top Target of CEOA Lawsuits Challenging 

CEOA PollllonA Chnllonglng R11•ld11ntlnl Projor.tA In 
Celifornl11 

(2013-2015) 

11. Matt Levin. California's Housing Crisis - It's Even Worse Than You Think. 
MERCURY NEWS ( Aug. 28, 20 17). https://perma.cc/K49U-4P4P, 
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The regional subset of CEOA lawsuit housing data in the state's two 
mosl populo us regions. the San Francisco Bay Area and the Los 
Angeles/Inland Empire/Orange County region. paints a vivid picture of how 
clea rly CEOA housing lawsuits clash with current policies encouraging 
higher density urban development and increased transit utilization. 

Regional Dataset highlights include: 

I . One Hundred Percent of Bay Area CEOA Housing 
Lawsuits and 98% of the Los Angeles Region's CEOA 
Housing Lawsuits Target Infill Housing In Existing 
Communities. 

Infill housing was far more likely to be targeted by CEOA lawsui ts in all 
coastal regions of the state. One hundred percent of challenged housing 
pro jects in the San Francisco region were in infi ll locations, and 98% of San 
Diego's challenged housing, 82% of Northern California's challenged 
housing projects. and 72% of the Central Coasl region's challenged housing 
projects were infi l l. Even in the rural expanse of Northern California. which 
runs from the coast line to the Nevada border and includes vast open spaces 
and low population densities. 82% of challenged housing projects were 
infill-and in the Sierra Footh il ls 100% of challenged housing projects were 
infi l l. Only in the San Joaquin Valley-which has a booming rate of housing 
product ion filled by displaced Bay Area families forced to "drive until t hey 
qua lify" for affordable rents or home prices. and then endure da ily 
commutes of three hours or longer- were the primary targets of CEOA 
housing lawsuits in greenfield rather than infi ll locations. The two regions 
wit h the most CEOA lawsuits. Los Angeles and the San Francisco Bay Area. 
also top state and national charts on high housing prices. high homeless 
popu lations. housing supply shortfalls. and unaffordable housing costs that 
dri ve poverty. 

2. Los Angeles Region Hit with Far M ore CEOA Housing 
Lawsuits Than Any Other Region. 

In Los Angeles. 33% of CEOA lawsuits ta rget housing projects, far 
greater than the 24% of CEOA housing lawsuits fi led statewide. In the 
Second Dataset. 13,946 housing units and a 200-bed homeless shelter were 
targeted by CEOA lawsu its in the Los Angeles region during the three-year 
study period. In the state's other major population centers. on ly 25% of 
CEOA lawsuits challenged housing projects in the San Diego region. 22% in 
the Bay Area region. and 16% in Sacramento. CEOA lawsuits targeting 
housing in more rural areas were much less l ikely, except in the Central 
Coast counties of Santa Cruz. Monterey. San Lou is Obispo, and Santa 
Ba rbara where housing challenges comprised 33% of all CEOA lawsuits. 
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3. Transit-Oriented Urban Housing - Apartments and 
Condos - Are Top Target of CEOA Housing Lawsuits In 

LA Region. 

Under o ne of the slate's most important climate laws. Senate Bil l 
375." regional transit agencies are required to identify parts o f the region 
best served by public transi t and adopt plans to encourage higher density 
housing (like multi-story apartment and condom inium complexes) to help 
create riders for transit systems and discourage private automobile use. The 
least costly- and most common- of these higher density. transit-oriented 
housing projects are bui lt with wood frames in a mid-rise range of four to six 
stories. The costliest-and least common-of these projects are high rise 
towers. required to be constructed from steel and concrete instead of wood 
frames. Most of these are rental apartments instead of purchased 
condominiums. and some incl ude some ground floor retai l or other 
nonresidential uses. lust over half (52%) of Cal ifornia's existing housing 
units are single-fami ly homes. another 9% are attached products like 
townhomes and duplexes, and 27% of existing housing units are low and 
mid-rise apartments or condominiums. Only 1% of Ca lifornians live in high 
rise towers. which are by far the most expensive to construct. rent or buy.11 

Notwithstanding the state's adopted cl imate and environmenta l laws and 
pol icies to promote higher density transit oriented housing, this form of 
housing remai ns the top target of CEOA lawsuits. 

We studied the Los Angeles region- the five counties and 191 cities 
falling within the jurisdiction of the Southern Cal ifornia Association of 
Governments (SCAG) regional transit agency- to better understand the use 
of CEOA against housing projects. With SCAG's assistance. we mapped the 
location of each challenged housing pro ject, as well as the project's 
approved number of housing units. 

In Figure 5. we first depict this information against the backdrop of the 
region's best transit locations (around rail stations or in High Quality Transit 
Corridors (HOTCl with frequent commute hour bus service) 70% of the 
chal lenged housing units- I 0.188 housing units-were located within the 
transit priority areas and high-quality transit corridors where the state's 
climate and related environmental policies say we should be building most 
housing. 

12. S.B. 375 of 2007-08. Stats. 2008. ch . 728. at 85. 

13. Nathan iel Decker, Carol Galante. Karen Chapple & Arny Martin, Right 
Type, Right Place: Assessing tfte Environmenta l and Economic lmpacls of Infill Residential 
Development Tftrough 2030. Mar. 72017. https://perma.cc/96RY-ECW7 
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Figure 5: 70% of LA Region's CEOA Lawsuits Target Transit 
Oriented Higher Density Housing 
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Another inconven ient truth is that LA CEOA housing lawsuits 

disproportionately target new ho using in whiter, wealthier. healthier 
communities. Some of the political support for protecting the CEOA 
litigation status quo come from environmental justice advocates who extol! 
CEOA lawsuits as a tool for protecting poor communit ies of color that 
already suffer from disparately high levels of pollutio n. In response to 
enviro nmental justice concerns. the Legislature d irected Cali fornia 
Enviro nmental Protectio n Agency (Ca l EPA) to map environmentally 
disadvantaged communities." Ca l EPA prepared these maps based on 
metrics t hat include higher poverty and unemployment rates, lower 
educational atta inment levels, higher populations of non-Engl ish speakers. 
higher rates of asthma and other health conditions associated with 
pollutio n, and more nearby sources of pollution such as freeways and 
contaminated factories." The Second Dataset makes clea r that, in fact. 
CEOA lawsuits are most o ften filed to challenge projects in whiter. wealthier 
health ier communities. As shown in Figure 6. 78'3/o of cha llenged housing 
units were located outside the boundaries of these mapped disadvantaged 
communities. 

14. Stats. 2012. ch. 830. 

15. S.B. 535. Disadvan taged Communities. OEHHA. (Apr. 2017). 
https://oeh ha .ca .gov/ca lenvi roscreen/sb5 35. 
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Figure 6: 78% of Challenged Housing Units Located In Whiter, 
Wealthier, Healthier Areas of LA Region 
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The d ispa rate use of CEOA lawsu its in wh iter. wealthier. healthier 
communities extends beyond housing to other categories of CEOA lawsu its. 
such as lawsuits cha llenging tra nsit improvements. school and pa rk 
renovations. local land use plans, and upgraded infrastructure. Figure 7 
includes the housing project lawsuit targets. and depicts in black dots the 
location of other types of projects targeted by CEOA lawsu its. Less than 2% 
of lawsuits were outside the developed "urbanized areas" of the region, and 
most CEOA lawsuits are fi led in West LA and in pockets of wea lthier 
commun ities elsewhere in the region. 
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Figure 7: More CEOA Lawsuits Challenge Projects In Wealthier 
West Side Areas 
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Ill . CEOA Lawsuits and Equity: Disproportionate Use of CEOA to 

Target Apartments and Condos Perpetuates Land Use 

Segregation by Race and Class. 

Ca li fornia has a severe housing shortage, and the housing that is 
avai lable is unaffordable to most Ca liforn ia famil ies. One study completed 
in 2016 by former State Senator Don Perata o n behalf of the Infill Builders 
Federation compared the price of purchasing a home in tradi t ionally less 
expensive ci ties in the Bay Area and Los Angeles to the average incomes of 
trad it iona lly middle class workers like teachers, police and firefighters. retail 
clerks. UPS delivery drivers. postal workers. truck drivers. and nurses."· At 
the time of the survey. homes in the San Gabriel Valley in Los Angeles had 
an average housing price of $6 11 .000. A 20% down payment and other one­
t ime expenses required savings of $140.530. and resu lted in a mortgage 
payment of $3.150. The mortgage payment alone was more than 80% of the 
tota l after tax income of teachers, police and firefighters and truck drivers 

16. "So You Think You Can Afford A Home in California?". Personal 
Correspondence. Senate Pro Tern Emeritus Don Perata to lennifer 
Hernandez, ( May 2017) (on Fi le with author). 
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and was nearly twice the take home pay of retail clerks. ' The best paid of 
these middle wage job earners, nurses and UPS del ivery drivers , needed to 
spend more than 70% of their take-home pay on their month ly mortgage '' 
The Perata study confi rmed that fu ll-time workers at what were once good 
jobs simply cannot afford housing in many areas of l~os Angeles and San 
Francisco. 1• 

CEOA is one of the wel l-recognized culprits in California's housing 
supply and affordabil ity crisis.20 As UC Berkeley Economics Professor Enrico 
Moretti. an advocate for increasing density and productivi ty in urban 
regions, recently reported in the New York Times: 

Look at Silicon Valley. It has some of the most productive labor 
in the nation. and some of the highest-paying jobs, but 
remarkably low density because of land-use regulations . . . , 
Building anything ta ller than three stories, even on empty lots 
next to a train station, draws protests from homeowners. 

And once a pro ject is approved. it faces an endless series of 
appeals and lawsuits that can add years of delay. Appeals are 
remarkably easy and affordable to f ile and can be done 
anonymously. Th is basica lly gives every neighbor a veto over 
every new pro ject. regardless of how desirable the project might 
be. It's as i r Blackberry had veto power over whether Apple 
should be al lowed to sel l a new iPhone. 

To make things worse, well-intentioned regu lations are often 
used by neighborhood groups to further delay projects. The 
Ca lifornia Environmenta l Qual ity Acl. for example. was written to 
protect green areas from pollution and degradation . . . Its ma in 
effect today is making urban housing more expensive. It has 
added mil lions of dollars of extra costs to a sorely needed high­
rise on an empty parking lot on Market Street in downtown San 
Francisco. 

The Bay Area's hills. beaches and parks are part of the area's 
attractions, but there is enough underused land within its urban 

17. id. 

18. Id. 

19. Id. 

20. Chang-Tai Hsieh and Enrico Moretti, How Local Housing Regulations 
Smother tfie U.S. Economy, N.Y. TIMES (Sept. 6, 20 17l. https://perma.cc/W7C6-
HKC31 . 

35 



Hastings Environmental Law Journal. Vol. 24, No. I. Winter 2018 

core that the number of housing un its cou ld be greatly increased 
without any harm to those natural amenities." 

Understanding why CEOA is such a problem weaves together two 
stories: a short history on how the existing land use patterns were set 
decades ago, and the strong lega l bias aga inst change embedded in CEOA. 

A. Much of California's Existing Urban Land Use Patterns, 

the "Setting" Against Which Environmental Impacts Are 

Measured and Must Be "Mitigated" Under CEOA, Exist 

As A Result of Historic Race and Class Segregation. 

Ca lifornia communit ies. li ke many other commun it ies throughout the 
country, have a long history of resisting higher density apa rtments that are 
affordable to workers earning lower wages-especial l y workers from minority 
groups such as African Americans. Latinos. and Asians. Former President 
Obama cited this history. and particularly the expansive use of land use and 
zoning laws, in a report confirming that racial and economic class 
segregation had actual ly increased rather than decreased in recent yea rs. 21 

A recen t publication by author Richa rd Rothstein presents a 
remarkably thorough history of how zoning and land use laws were designed 
to promote discrimination against African Americans and other 
commu nities of color. recounting disturbing evidence of successfu l efforts 
by numerous Bay Area communities to racial ly segregate." By req uiring 
large lot si ngle family homes. imposing high development fees, and 
prohibiting or refusing to approve renta l apartments or sma ller. more 
affordable homes like duplexes. California communities became segregated 
by both race and class." 

As dispassionately explained in Color of Law. d uring World War II. 
factories producing ships and other war material hired women and ethnic 
m inorities to fil l out their workforce. In the Richmond shipyards in the Bay 
Area. the federal government helped support the dramatic growth of new 
workers near wartime factories by helping finance mortgages for single 
fami ly homes.'' However. federal policy excluded Afr ican American workers 

21. Hsieh & Moreti i, supra note 20. 

22. Housing Development Toolki t. THE WHITE HOUSE (Sept. 2016). 
h ttps://perrna.cc/3MA W-A8 PN. 

23. RICHARD ROTHSTEIN, COLOR OF LAW: A FORGOTTEN HISTORY OF H ow OUR 

GOVERNMENT SEGREGATED AMERICA (20 I 7J. 

24. Id. at 2. 

25. Id. al 8-9. 
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from both mortgage assistance and home ownership."' Instead of 
accumulating family wealth by making payments on a mortgage. African­
America n workers paid rent for much smaller renta l apartments with far less 
parkland and other neighborhood amen ities. These differential housing 
programs- single-fam ily home ownership for whites and renta l rooming 
houses for African-America ns-were implemented in compliance with 
financing and land use agency ru les designed to enforce segregation even in 
California communities that had no prior history of housing segregation ... ' 
After the war. Richmond's factory workers remained racially integrated with 
the return of veterans to the workforce. with jobs paying wages that allowed 
all workers to move up the economic ladder. When Ford Motor Company 
decided it needed a larger new factory than its wartime Richmond facility. 
Ford decided to move about forty mi les south to Milpitas in Santa Clara 
County. and the company offered job transfers for its Richmond workers.'' 
White workers could trade thei r equity in Richmond ho mes to buy new 
homes in Milpitas and nearby Santa Clara county, and did so. 

African-American workers. however, were shut out o f proximate 
housing near the new factory by the combination of newly applied 
discri minatory financing rules. which denied African America ns access to 
veterans loans and federally insured mo rtgages. and local "character-of­
commun ity" land use zoning laws. which required larger lots and single­
family homes (and proh ibiting apartments I that were unaffordable to 
Richmond's African American community. Th is was further compounded by 
a legacy of spending their salaries on rent rather than the wealth 
accumulation mortgage payments made by their whi te home owning 
coworkers.,~ 

Milpitas and Santa Clara county both used d iscriminatory large lot 
single family home zoning. as well as high development fees, to price out 
African-American fami lies near the new Mi lpitas Ford factory. Over time. 
Fo rd's African-American workforce-now forced to commute more than 
eighty miles da ily-decreased substantially. and was fu rther tainted by 
reports of unreliabili ty based on commute-related ta rdiness. Meanwhi le. 
Ford's white workforce had moved on and up to the next level of home 
ownership, and any grandch ild fortunate enough to have kept that modest 
three-bedroom ranch home in Milpitas purchased by a white wartime worker 
scored a financia l grand slam given average home values of $909,900.10 

26. Id. at 68. 

27. Id. at 115. 

28. Id. at 119-121 . 

29. id. at I 74. 

30. Milpitas Homl' Prices and Values. Z ILLOW. https://perma cc/YOY3-ACTO 
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Workers unable to afford ho using due to official government actions 
that discriminated on the basis of wealth and race never took that first step 
into midd le class stabil ity and wea lth accumulation. Every three yea rs. the 
Federa l Reserve evaluates consumer wea lth, and every year. the family 
wealth of homeowners has increased in relation to the fami ly wealth of 
renters." The latest complete survey, wh ich includes data from 20 10-2013. 
showed that a homeowners· net worth is 36 times greater than a renters' net 
worth ($ I 94,500 v. $5.400).11 With the latest surge in home prices. the 
prediction is that the 20 14-20 16 dataset due to be released later next year 
wil l show a wea lt h differential of 45 times_ll Homeowners have much more 
wealth available to deal with col lege tu ition. temporary job loss, il lnesses. 
and other fami ly emergencies. As noted in the Color of Law, notwithstanding 
civil rights reforms in the late 1960s: 

Seventy years ago. many working- and lower-middle-class Africa n 
American families could have afforded suburban single-fami ly 
homes that cost about $75,000 (in today·s currency) with no 
down payment. Mi l lions of whites did so .... The Fa ir Housing 
Act o f 1968 prohibited future discrimination, but it was not 
primari ly discrim ination (although this st il l contributed) that 
kept African Americans out of most white suburbs after the law 
was passed It was primari ly unaffordabi lity The right that was 
unconstitutionally denied to Afr ican Americans in the late 1940s 
cannot be restored by passing a Fai r Housing law that tells their 
descendants they can now buy homes in the suburbs. if o nly they 
can afford it. The advantage that FHA and VA loans gave the 
whi te lower-middle class in the 1940s and '50s has become 
permanent." 

Implementation of these civi l rights reforms cannot be taken for 
granted. but requ ire the dogged enforcement advocacy and litigation in each 
of the successive decades by civil rights advocacy groups such as the 
Greenlining Institute cofounded by John Gamboa." to assure that minority 
communi ties get fai r access veterans loans. small business loans. insurance 

31 Jesse Bricker. et al .. Changes in US Family Finances from 2010 to 2013: 
Evidence from thP Suivey of Consumer Finances, I 00 FED. RES. BULL. 4 (Sept. 2014 ). 

32. Id. 

33. Lawrence Yun. How Do Homeowners Accumulate Wealth?. FORBES (Oct. 

14. 2015), https://perma.cc/BP3/l-XYM7. 

34. Rothstein. supra note 23. at I ll2-83. 

35. THE GREENLINING INSTITUTE, http://greenlining.org/ (last visited Nov. 

8, 2017). 
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guarantees. and sim ilar middle-class wealth creation programs of the federal 
and state government In the forty years since the enactment of the Fair 
Housing Act. minority home ownersh ip rates and household wealth had 
substantially improved. and the gap between minority and white fami lies 
was shrinking. '" That is, until the Great Recession's predatory lending 
practices. which disproportionately targeted minority communities to take 
out mortgages that cou ld never be repaid. wiped out decades of progress 
and plunged a disproportionately high number of minority fami lies into 
fo reclosure and rental housing." 

Our current urban "environment" continues to be dominated by si ngle 
family homes in neighborhoods consist ing of other single-family homes A 

recent UC Berkeley study concluded t hat 62% of California households are 
single fam ily homes. and another 9% live in town homes or duplexes. 3~ 

Changing si ngle family home neighborhoods by adding more 
residents. more traffic. and more kids using schools and parks challenges 
decades-old housing patterns. Additional ly. bringing people who cannot 
afford to purchase single fam ily homes in what has become m il lion-dollar 
neighborhoods due to housing shortage chal lenges t hese patterns rooted in 
race and class discrimination. The core legal structure of CEOA. which 
measu res "environmental" impacts against t he ex isting setting. protects the 

existing cha racteristics of those neighborhoods and thus perpetuates land 
use practices founded in race and class d iscrim ination. 

It is noteworthy t hat CEOA was enacted in 1970. in the midst of the 
same era o f civi l rights advocacy and legal reforms. CEOA was also among 
the first of the modern era of environmenta l laws, and pre-dated scores of 
later laws that establ ished mandates for the environmenta l degradation that 
dominated headlines in the 1960s and I970s-rnandates requiring c lean air 
and water. public access to the coastl ine. stewardship of public lands. and 
the management and cleanup of household and industria l wastes. CEOA's 
much more genera lized framework of d isclosing and minim izing "harm" to 
the environment has never been integrated into the fabric of other 
environmental laws. and over the years has resulted in what Governor Jerry 

36. lohn Gamboa. Forward Economic Summit Remarks (2017). COMMUNITY 
BUILDERS CALIFORNIA: ser also Laura Gambia. Homeownership and the Wea/In Gap, 
COMMUNITY BUILDERS CALIFORNIA. (May. 2016): see also Gil lian White, The 
Recession's Racial Slant . THE ATLANTIC, (June 24. 2015). https://perma.cdDVD4-
W6AI: see also Carlos Garriga et al .. The Homeownership Experience of Minorities 
During tfre Great Recession. FEDERAL RESERVE BANK OF ST. LOUIS REVIEW (First 
Quarter. 20 171 at 139-68. 

37. Gillian B. White. The Recession's Racial Slant , THE ATLANTIC (June 24. 
2015) https://penna.cc/VDY7-MHHB. 

38. Decker. Galante. Chapple & Amy Martin. supra note 13. 
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Brown has called an "amoeba" of law that is constantly expanding and 
unpredictably evolving- and is now the tool of choice for resisting change 
that would accommodate more people in existing comm unities. Meanwhi le. 
CEOA's status quo defenders focus on the anecdotal use of CEOA against 
traditional industrial and protecting open space lands, but ignore the far 
more dominant current uses of CEOA against urban housing pro jects, and 
the loca l infrastructure and service faci lities required to serve the people 
who live in these areas.JQ The Second Dataset. with its deeper examination 
of housing and regions, provides compelling evidence of CEOA litigation 
abuse to perpetuate racial segregation and economic injustice. 

Zon ing and other lega l obstacles to increasing the supply or cost of 
homes in ex isting California communities should be critica lly scrut inized 
and updated to address the housing crisis. As demonstrated by the 
profligated use of CEOA lawsuits against in fill housing in ex isting 
comm unities. CEOA has prominent placement on this list of lega l culprits. 

B. CEOA's Legal Structure Is Biased Against Change, and 

Thereby Perpetuate Historic Racial and Economic 
Segregation Patterns. 

Racia lly and economically exclusionary zoning and land use regulatory 
patterns have created Californ ia's "existing environment" as defined by 
CEOA. "Impacts" to this existing environment-ranging from temporary 
construction noise. to changes in private views. to increases in the number 
of kids playing in a park. going to school or using a library-are all requ ired 
to be avoided or reduced to a "less than significant level," to "the extent 
feasible given the objectives of the project."'" CEOA does not create clear 
criteria for any of these terms. nor does CEOA define what ca n be 
considered an "impact" to the environment. Since CEOA was enacted in 
1970, judges have periodically creatively interpreted the law to discover new 
"environmental impacts." like changes to private views.'' or temporary 
construction noise that complies wit h construction noise standards required 
by state and local laws.'2 which then become mandatory under CEOA even 
if never expressly enacted by the Legislature. Agency regulators also 
routinely propose expansions to CEOA to include more "impacts" that 

39. See generally CEOA Works, CEOA Successes, http://ceqaworks.org/ceqa­
successes (noting several instances of CEOA successes in protecting the 
environment and public health) 

40. Cal. Pub. Res. Code§ I 5 I 30(a)(2J. 

41. Pocket Protectors v. City of Sacramenlo. 124 Cal. App. 4th 903, 904 (2004 ). 

42. Keep Our Mountains Qu iet v. Cty of Santa Cla ra. 236 Cal. App. 4th 
714 , 716,(2015) 
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require study and mitigation.·11 which in turn lead to greater compliance 
costs, and more CEOA lawsuits as the precise scope of CEOA's expanded 
requ irements are l itigated over the next decade or longer. 

As we discussed in our first study. CEOA lawsuits provide a uniquely 
powerful lega l tool to block. delay, or leverage economic and other agendas 
after a project is approved. CEOA lawsuits can be filed by anyone 
(anonymously). pursuing any agenda (including perpetuating or expanding 
racial and economic segregation. gain ing an advantage over a business 
competitor, or leveraging money or other economic concessions such as a 
labor agreement from a project sponsor). even i f the project causes no harm 
to t he envi ronment or public hea lt h. The most common remedy in CEOA 
lawsuits is for a court to vacate- reverse-agency approva l of the challenge 
project pending a redo of the CEOA process. Since CEOA now requires an 
evaluation of more than I 00 topics and sub-topics. appellate courts have 
found CEOA compliance deficiencies-typically for one part of one study­
in nearly half of the CEOA reported appellate court decisions." 

The majority of Cal iforn ians- two-thirds statewide and even 70% in 
the notoriously NIMBY Bay Area- support building more housing in their 
comm unities.•·· Cal ifornians recognize and want to help solve the state's 
housing crisis. wh ich has adversely affected adu lts. chi ldren. college 
students. renters, businesses la rge and small that rely on a stable and 
diverse workforce. and backbone community contributors I ike teachers. 
nurses and firefighters. However. CEOA lawsuits are uniquely anti­
Dernocratic. and uniquely vulnerable to being hijacked for racist and other 
discrim inatory objectives. as wel l as pursued for economic gains. that would 
be abhorrent and unlawful if open ly acknowledged. 

Housing can be built. and it is politically supported by majorities of 
existing residents. incl uding those who are protective of the character. 
services. and property va lues in thei r community across the country. 
However. CEOA lawsuits provide Cal ifornia's anti-housing holdouts-the 
political minority o f as few as one ano nymous party- with a uniquely 
effective litigation tool to simply say "no" to change. By fi ling a CEOA 
lawsuit alleging that t he agency approving the pro ject has made a mistake in 
ana lyzing one or more of the nearly 100 impact issues that must be 
addressed after nearly 50 years of evolving regulatory and judicia l 

43. Daniel R. Golub & Elizabeth Lake. New Regulations Could Expand CEOA 
Review of Impacts to Common Birds, HOLLAND & KNIGHT ( Aug. 24. 20 15). 
https://perma.cc/ A8XV-DN LG. 

44. DeHerrera, Friedman. & Hernandez. supra note 2, at 19-22. 

45. Katy Murphy, A Portrait of Housing NIMBY-ism in California. MERCUKY 

NEWS (Sept. 27. 2017) , https://perma.cc/9XX7-NNXK. 
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interpretations of CEOA. this politica l minority can slow projects or stop 
them a 11 together 

As noted in our f irst report. it is also very inexpensive to fi le a CEOA 
lawsuit. as courts demand o nly a few hundred dollars to accept a new 
lawsuit. The outcome of CEOA lawsuits is extraordinarily unpredictable: a 
metastudy of many types o f lawsuits aga inst agencies shows that agencies 
win about 80% of such lawsuits. and the chaos that wou ld result from a 
pattern of agency losses prompted Congress to demand that the Internal 
Revenue Service track lawsuit outcomes and clarify or amend regulations 
that resu lted in lawsuit losses.46 In contrast. severa l studies of CEOA lawsuit 
outcomes show a very different pat tern. Agencies lose nearly half of CEOA 
lawsuits. and further, agencies lose even more than half of lawsuits 
challenging smaller p rojects for which the agency concluded wou ld cause no 
"significanr" impacts.47 

When a judge decides that an agency should have cond ucted its CEOA 
preapproval review process differently, even if the error is confined to 
whether the traffic flow at a single intersection was appropriately counted." 
the most common CEQA jud icia l remedy is to "vacate" the project approva l 
until more environmenta l analyses is completed. Th is remedy can be 
applied even to pa rtia lly constructed or even completed occupied homes. In 
an infamous example in Los Angeles, for example. a judge vacated the City's 
approval of a high-rise apartment pro ject t hat was already occup ied. and 
tenants had to be escorted out. The City's CEOA violation in t hat case was a 
court decision that disagreed that the City had appropriately enforced a 
CEOA mitigation measure requiring the "preservation" of a non-histor ic 
building fa<;ade as part of the new h igh r ise apartment by a llowing the 
common sense approach of allowing the fa<;ade to be temporari ly 
d ismantled . and then re-assembled and attached to the new high-rise, wh ich 
was in fact done." This incident was described in our first report. and the 

46. Daniel R. Golub. Jenni fer L. Hernandez. & Joanna L. Meldrum, CEQA 
Judicial Outcomes: Fifteen Years of Reported California Appellate and Supreme Court 
Decisions. HOLLAND& KNIGHT (May 20 15), https://perrna.cc/PVM7-H2H8. 

47. Id. 

48. David McAfee. Calif. Appeals Court Affirms SF Win in Waterfron t Project 
Row, LAW 360 (Aug. 27, 2013J. https://perrna.cc/GR7A-KS4E. 

49. Bianca Barragan. Anti-Density Lawyer May Have lust Forced 40 Peop(p Out 
of Their New Gomes in Holl!MOod's Sunset/Gordon, CURBED LA (Oct. 20. 2014). 
https://perma.cc/VAC/l-GTKI: see also, David Zahn iser. ludge's ruling on 
Sunset/Gordon tower puts tenants in limbo. L.A. TIMES (Oct. 17. 20 14 ), 
https://perma.cdWVD7-PABA. 
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bui lding rema ins vacant- more than 3 years later- pending the completion 
or more CEOA review.o;o 

Those who successrully sue under CEOA can seek recovery from the 
public agency or private applicant their attorneys· fees as well as a 
multiplier. based on the theory that enforcing CEOA confers a benefi t on the 
envi ronment and thus the publ ic." Those fili ng CEOA lawsuits 
anonymously, or even for openly extortionate purposes. are protected from 
becoming the target of CEOA lawsuits by Californ ia's anti-SLAPP (strategic 
lawsuits against public participation) statute. and are entitled to treble 
damages if improperly targeted by a lawsui t.~1 

Because of the uncertainty in CEOA's requirements.'' the t ime (3 to 5 
years. with some examples extending to 9 and 10 years) required to 
complete t he tria I and appellate court proceedings. and the extreme 
consequences of an adverse judicial outcome that vacates pro ject approvals. 
once a CEOA lawsuit is filed it becomes very difficu lt for a public or private 
project to access project financing (bank loans or equi ty investors) or grant 
fund ing. To timely complete political ly favored projects. the Legislature has 
passed '"buddy b ills'" granting remedy reform to CEOA lawsuits involving 
billionaire sports stadiums. corporate headquarters. and the Legislature's 
own office building.'' However. the Build ing Trades blockade on CEOA 
reforms that would reduce CEOA's va lue as a leverage tool to secure Project 
Labor Agreements has left Ca liforn ia's housing crisis at the ongoing mercy 
of CEOA lawsuits." 

The founder o f one of the most prolific CEOA p laintiff law firms. Clem 
Shute. in recently accepting a l ifetime ach ievement award from the 
environmenta l section of the California State Bar Associat ion. endorsed the 
need ror CEOA I itigation reform : 

50. DeHerrera. Friedman, [,.Hernandez. supra note 2, at 65 . 

5 I . Arthur F. Coon . Successful CEOA Petit.ioners May Recover Attorneys· Fees for 
Administrative Proceedings and Are Nol Disqualified by Nonpecuniary Slake. MILLER 

STARR REGALIA (Nov 7. 20 11 ), https://perma cc/YB45-9CG7. 

52 . Cal.CodeCiv. Proc. 9425. I6. 

53. The uncertainty or CEOA's requirements was most remarkably noted 
by the Ca li forn ia Supreme Court itsel f. when it decided a lawsu it involving 
how CEOA should be applied in the context of greenhouse gas and cl imate 
change. The Cou rt ident ified several '"pathways'" which '"may'"-or may not­
be acceptable under CEOA. and remanded the issue for further 
consideration by the lower courts. Cir. for Biological Diversity v. Dep'l of Fisfi & 
Wildlife, 62 Ca l. 4th 204. 195 (20 15). 

54. Asemb. B. X3 5, (2009). https://perma.cc/OK3C-GEHM: S.B. 292. 
(20 11 ): S.B. 743 . (20 13): Assemb. B. 1935, 12014). 

55. DeHerrera, Friedman. & Hernandez. supra note 2. 
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Moving to the bad and ugly side of CEOA. projects wit h merit 
that serve va lid public purposes and not be harmful to the 
enviro nment can be kil led just by the passage of the t ime it takes 
to litigate a CEOA case. 

In the same vein, often just fi ling a CEOA lawsuit is the 
equiva lent of an in junction because lenders will not provide 
funding where there is pending l it igation. This is fundamenta lly 
unfa i r. There is no need to show a high probabil ity of success to 
secure an in junction and no application of a bond requ irement 
to offset damage to the developer should he or she prevai l. 

CEOA has also been misused by people whose move is not 
environmenta l protection but using the law as leverage for other 
purposes. I have seen this happen where a party argues directly 
to argue lack of CEOA comp I iance or where a party funds an 
unrelated group to carry the fight These. in my opinion. go to 
t he bad or ugly side of CEOA's impact.'" 

In short. the act of fi ling a lawsuit. with no showing of harm to people 
or the envi ronment. and no showing of the likel ihood of winn ing on the 
merits. shou ld not be the equivalent of winning an immediate injunction 
against a pro ject- a project that has often been shaped by more than two 
years of commun ity input and approved by elected leaders- with neither a 
hearing nor a bond. 

Th is economic and legal model of CEOA lawsuits-concea ling the 
identity of those fi li ng and fundi ng CEOA lawsu its. low lawsuit costs. nearly 
50% probability of win ning, attorneys and bonus awards for successfu l 
cha llengers. and no material financial costs for unsuccessful litigants- has 
created a robust cottage industry for lawyers and consultants on both sides 
of CEOA lawsuits. And because CEOA applies only to new projects that 
require government approval or fund ing, CEOA's legal structure provides a 
fearsome sh ield against change. CEOA lawsuits put a sword in any 
opponent of change, motivated by any reason. including but by no means 
limited to protecting housing patterns rooted in race and class 
d iscrimination. 

IV. CEOA Lawsuits and Traditional Environmental Values: The 

Ongoing Fight Against Housing by "Slow/No Growth" 

56. E. Clement Shute, Ir .. Reprise of Fireside Cliat, Yosemite Environmental Law 
Conference, 25 ENVIRONMENTAL LAW NEWS. 3 (2016). 
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Environmental Advocates. 

Although sometimes derisively referred to as "Not In My Backyard" 
( N IMBYI advocates, "slow growth" has h isto rically been identified as a pro­
environmental agenda and is closely al igned with historic preservation 
advocates as well as "Save Open Space and Agricu ltu ral Resources" (SOAR) 
land use controls directly enacted by voters in numerous California 
communities." Efforts by slow growth communities to shut down housing 
production and population growth have been largely successful. For 
example. Marin County. located immediately north of San Francisco, limited 
population growth to 2% between 2000 and 20 I 0, even though the state as a 
whole grew by I 0% and the counties immediately north of Marin grew at 
nearly triple the rate o f Marin . It is not coincidental that Marin also had the 
region's oldest population. earning the top ranking in the number of 
residents aged 50 or o lder.~' Ventura County. another stronghold of no 
growth po litics. had a healthier growth rate at 9%. but this was dwarfed by 
the non-coastal Riverside and San Bernadina counties that grew by 42% and 
19'Yo, respectively.'" It is no coi ncidence that Marin County has also been 
targeted for violating federal fair housing laws enacted to combat racial 
segregation .00 

Only o ne Bay Area county accommodated its fair share of populat ion 
growth Contra Costa grew by 10.5%." Meanwhi le, immed iately outside the 
9-county Bay Area region. the Centra l Va lley region's San loaquin County 
grew by 22%. while population growth immed iately adjacent to the Bay Area 
region rose to 22% "· Growth rates in more distant reaches of the Bay Area 
have anti-housing policies so severe that both count ies actually lost 
population in the last census round 12000 to 201 01 even though the housing 
supply crisis in both regio ns was already acute. Numerous comrnenters 

57. Crowin Results Mixed in November Balloting: Ventura Slow-Crowthers 
Succeed. bu t Others Fail. CP&DR ( Dec. I. 1998). https://penna.cd8MSN-RL5N I. 

58. Association of Bay Area Governments. A Diverse and Changing 
Population ( 20 I 5 l. https://perma cdSJ9N-TN MT. 

59. Census Viewer, Population of Ventura County, California, 
https://perma.cdJAW6-DCH6: loe Mat thews. Growth Limits Have a Downside. 
THE SACRAMENTO BEE (Aug. 10, 20 16). https://perma.cd49PG-DHMF. 

60. Richard Halstead. Marin Housing Forum Highlights Federal Pressure To 
Reverse Segregation, MAl~IN INDEPENDENT IOURNAL (Apr. 4. 2016). 
h ttps://perma .cdV DK4-L2 RL. 

61 . Association of Bay Area Governments. supra note 58. 

62. Poplualion of San Joaquin County, California: Census 20 IO and 2000 
Interactive Map. Demographics, Statistics. Graphs. Quick Facts.CENsusV1EWEr<. 
https://perma.cdM 700-V80F. 

45 



Hastings Environmental Law Journal. Vol. 24 , No. I, Winter 20 18 

have observed that it is not possible to reconci le the climate priority of 
encouraging infill housing with anti -housing no-growth communities. 
However. these commun it ies-like Ventura. Marin and San Francisco's 
wealth iest old guard ant i-housing neighborhoods-also produce stalwart 
environmental advocates and deep pocket donors for environmental and 
climate advocacy efforts, and it is at best awkward to challenge the anti­
housing sentiments of funders. A new generation of progressive advocates 
is doing so, including state Senator Scott Weiner and YIMBY (Yes In My 
Backyard) Ca lifornia co-founders, Son ja Troust and Brian Hanlon.61 

Even Ca lifornia's premier c limate champion . former state Senator Fran 
Pavley, deferred to her NIMBY neighbo rs in fai ling to support 2016 
legislation to al low "granny flats" to be built in existing single-fami ly 
homes.(\.' Since many si ngle fam ily homes were bui lt when fami lies were 
much larger. and homeowners tend to remai n in their homes rather than 
move to smaller homes after their kids leave, these "accessory dwelling 
units" offer a virtually invisible method for a "win-win" outcome. "Granny 
flats" create new, lower cost housing-and new income sources for 
homeowners. Even t his most modest of changes to existing neighborhoods 
has prompted CEOA lawsuits against individua l units, and against local 
zoning regulations t hat allow such un its to be constructed.0

' T/ie Color of Law 
is a rema rkable new history of the abuse of presumptively "color-blind" laws 
and regulations. such as land use zoning. infrastructure. and workface labor, 
and how they were intended to-and in fact did- discriminate aga inst 
African Americans in Cali fornia and other states.06 Taking a page out of the 
Color of La111, to assure that wea lthy enclaves o f s ingle fam ily homes remain 
unblemished by the occasional college student or in-law moving into an 
existing home with t he dignity and privacy afforded by a separate entry door. 
private bath and gal ley ki tchen, some communit ies are imposing fees 
nearing $100,000 to convert an extra bedroom and bathroom into a studio 
apa rtment. Additionally. current bui lding standards can cost another 
$ 100,000 or more in bui lding retrofit, and even smal l "granny un its" of less 

63. Loren Kaye. You Can Have Infill Housing or an Unreformed CEOA. bul Nol 

Bot/i. Fox & HOUND (Apr. 6. 20 17). https://perma.ccffV5O-GA34; Scott Beyer, 
California Slate Senator Scot t Wiener: 'San Francisco's Progressives Lost Their Way on 
Housing'. FORBES (Jan. 31 . 2017). https://perma cc/D3YH-ASHW; Brock 
Keel ing, Alissa Walker. Can a Grassroots Movement Fix Urban Housing Shortages?, 
CURBED (July 20, 20 17). https://perrna.cc/AE7Y-A45U. 

64. Mike McPhate. California Today: A Housing Fix That's Close to Home. N.Y. 
TIMES (May I 6, 2017). https://perma.cc/KTD8-UPUP. 

65. losie Huang, Court Ruling Forces LA to Cut Back 011 'Granny Flat' Permits. 
SCPR (Apr. 7. 20 16). https://perma.cc/2777-ABBF. 

66. Rothstein. supra note 23. 
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than 700 square feet can cost $300.000 or more-assuming no CEOA lawsu it 
challenges are filed by neighbors.67 

The fight between traditional environmental advocates (i.e .. older 
homeowners seeking to protect the character of their communities) and 
newer environmenta l advocates { i.e .. younger workers unable to afford 
housing and deeply concerned about climate) has played o ut in two recent 
fights over the soul. and control. of local Sierra Club chapters. In Seattle. 
which has produced far more housing than San Francisco despite occupying 
a smaller region. a group of primarily mil lenn ial environmental advocates 
nominated each other to leadership positions on the local Sierra Club 
chapter. and then elected themselves as the new generation of Sierra Club 
leadership."" Overn ight. the Sierra Club in Seattle was converted from a 
preservationist-first. anti -change hammer set to pound any loca l official 
tempted to vote for new housing into a pro-housing. pro-transit supporter of 
evolving mix of higher density urban neighborhoods with multiple ranges of 
housing prices and lower per capita greenhouse gas emissions. The YIM 8Ys 
arrived. and with them. the Sierra Club's endorsement of prolific new 
ho using production in Seattle. 

The same tactics failed in two rounds of elections with the fierce old 
guard leaders of San Francisco's Sierra Club chapter. Although the national 
headquarters office is located downtown and has long hosted local Sierra 
Club meetings, the San Francisco chapter has resorted to meeting in the 
homes of o ld guard members to try to dissuade YIMBY members from 
pa rticipating in cha pter activities. let alone seeking leadership posit ions. 
The old guard declined to even al low YIMBY advocates to be included on the 
ballot for local chapter leadership positions- a decision that was eventually 
reversed by the national Sierra Club after several rounds of appeals by 
YIMBY club members In San Francisco. un like Seattle. the Sierra Club 
cont inues to fight new housing pro jects-and has never advocated for any 
new housing pro ject-and woe to the ambitio us politician in San Francisco 
who fa ils to earn the Sierra Club chapter's endorsernent.0

'' 

For traditional environmenta lists comm itted to preserving the 
character of thei r existing community (notwithstanding its probable origin in 
the race and class based zoning practices of the last centu ry). the awkward 
truth is that fighting urban density undermines climate leadership. As 
summarized in a recent Bay Area Sierra Club newsletter art icle. "How do you 
convert a NIMBY into a YIMBY?:" 

67. Red Oak Realty. Home Truths: Should You Add an Accessory Dwelling Unit 
to Your Home?, BERKELEYSIDE ( Feb. 8. 2017). https://perma.cc/F26O-82GT 

68 Interview with Sonja Trauss, Ca lifornia Yes In My Backyard Pa rty Co­
Founder (Oct. 2, 2017). 

69. Id. 
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Studies have established a clear correlation between urban 
density and reduced carbon emissions. A 2014 report from the 
University of California. Berkeley . . . found that families living in 
denser urban cores had a carbon footprint that was half thal of 
fami l ies living in suburbs. 

YIMBYs want more than just interconnected I smart growth I 
neighborhoods - they also want housing to be affordable Such 
pol icies can lead to tension with those residents-often older, 
whiter, and more affluent- who don't want traffic. congestion, 
and other effects of urban density, such as shadows from high­
rise bu ildings. The confl icts play out before zoning boards, city 
counci Is. and other public bodies where young YIMBYs turn oul 
to support large housing pro jects. The NIMBYs who oppose 
them are o ften progressive. environmental ly minded individuals 
who bel ieve in cl imate action and recognize that sprawl is 
unsustainable: they just want to preserve the look and feel of the 
neighborhoods they call home.'" 

CEOA lawsuits are the perfect tool fo r the holdout NIMBY. These 
NIMBYs are like the two individuals who disagreed with the majority vote in 
multiple Berkeley ballot initiatives to increase density near BART, and 
decided to f ile a CEOA lawsuit aga inst a downtown apartment project wi th 
the desire to maintain enough room on BART for them to sit instead of 
stand." CEOA also proved to be the perfect tool for the trio who launched 
more than twenty lawsuits aga inst the same redevelopment project in Playa 
Vista over a span of nearly thirty years.71 and for the environmentalist lawyer 
who ha lted granny units in all of Los Angeles.1·

1 There is i rony and tragedy in 
preserving this fea lty to status quo of CEQA lawsuit rules in a state t hat 
prides itself on innovation, creativity, and creative (and profitable) 
d isruptive technologies, products and services 

70. lonathan Hahn, Pro-Housing Urban Millennials Say "Yes In My Backyard". 
SIERRA (Aug. 23. 2017). hltps://perma.cc/KS4R-VE73. 

7 1. Alexander Barreira, Residents Sue City Over Environmental Assessmenl of 
Harold Way Project.. THE DAILY CALIFORNIAN ( Ian. 18, 2016), 
https://perma.cc/2MCY-7L8F. 

72. Patrick Range McDona ld, Playa Visla Quicksand, L.A. WEEKLY (Sept. 19. 
2007). https://perrna .cc/4 WM E-H RW N. 

73. Emi ly Alpert Reyes, 'Granny Flats' Le/I in Legal Limbo Amid Cily Hall 
Debale. L.A. TIMES {Aug. 28. 20 16). https://perma cc/R967-DHB5. 
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The fact that NIMBY behavior also effectively discriminates against the 
minorities barred by law and then practice from many Cali forn ia 
cornrnunities is an uncomfortably racist rea lity on ly rarely acknowledged by 
environmenta l advocacy groups funded by NIMBYs. As documented in a 
2014 University of Michigan study of 191 environmenta l non-profi ts. 74 
government environmental agencies. and 28 leading environmenta l grant 
making foundations. "The State of Diversity in Environmental 
Organizations," were funded by environmental group supporters. Despite 
increasing racia l diversity in the United States. the racial com position in 
environmental organizatio ns and agencies has not broken the 12% to 16% 
"green ceil ing" that has been in place for decades. Confidentia l interviews 
with environmental professiona ls and survey data high light alienation and 
"unconscious bias" as factors hampering recruitment and retention of 
talented people of color. Efforts to attract and retain ta lented people o f 
color have been lackluster across the environmental movement. " 

Bias begets blindness: NIMBY use of CEOA lawsuits aga inst mul ti ­
family infil l housing to protect the "character of their commun ity"- too often 
used as a code word for excluding "those people"-shou ld have been 
roundly condemned by environmental advocates who routinely espouse a 
comm itment to equity and environmental just ice. Instead . suppo rt for anti­
ho using NIMBY-ism remains firm ly rooted in the environmental activist 
world. prompting Professor Enrico Moretti to resign from his multi-decade 
membership in the Sierra Club: 

Thanks to aggressive lobbying by an odd coalition of N imby 
homeowners and progressives - radical county supervisors. tenants' 
unions. enviro nmental groups - in places like San Francisco and 
Oakland. it takes years 1and sometimes even decades). harsh political 
battles and arduous appeals to get a market-rate housing pro ject 
approved 

Some restrictions make sense: Nobody wants skyscrapers poking up 
among Victorian houses. and nobody wants to tear down historical 
buildings But many others don't: There are scores of empt y parking lots 
in San Francisco and Oakland that can't be built on because of polit ical 
opposit ion. 

Bay Area urban progressives. by fighting new housing in their 
neighborhoods. cause more sprawl on the rural fringes I'm a committed 
environmentalist. and it made rne rethink the way I engage with such 
issues· For example. I was a member of the Sierra Club for more than a 
decade. But because of all the unwise battles waged by the San 

74. Dorceta E. Taylo r. Tlie Stale of Diversity in Environmental Organizalions. 
UNIVERSITYOF MICHIGJ\N, Green 2.0. 1-5, 2 i iu ly 2014) 
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Francisco chapter against smart housing growth in the city, I quit to 
support other environmental groups '' 

V. CEOA Lawsuits and Climate Leadership: Why CEOA Lawsuits 

and Agency Proposals to Expand CEOA Threaten California's 

Climate Leadership and Perpetuate Racial and Economic 
Injustice. 

Climate change was not on anyone's radar screen when CEOA was 
enacted in 1970. Governor Brown and others have described climate change 
as an "existential" threat to the p lanet,16 which req uires immediate and 
dramatic changes in how we power our homes and factories, how we travel 
every day. and how our entire economy functions." The status quo of 

CEOA's litigation rules directly and indirectly undermines Cal ifornia's 
climate leadership 

A. Political Resiliency and Climate Change. 

Climate change is important to Ca lifornians and our elected leaders." 
However. the housing crisis. ranging from an exp losion in the homeless 
population, to the unavailabi lity of midd le class housing affordable. to 
teachers and other midd le-i ncome workers, now consistently polls much 
higher than cl imate cha nge as a priority for Ca lifornians-along with other 
immediate, pragmatic concerns that affect everyone daily, like hea lth care, 
transportation and schools. 70 

The Governor's climate change regu lators have proposed scores o f 
measures to reduce greenhouse gas emissions and help Cal ifornia ach ieve 

75. Enrico Moretti. Fires Aren't the Only Threat lo the California Dream. N.Y. 
TIMES (Nov. 3, 2017) , https://www.nytimes.com/20 17/l l/03/opinion/california­
fires-housing htrn I. 
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(Ju ly 6. 2017). https://perrna.cdl53B-5S7G 

77. AB 32 Scoping Plan . Ca lifornia Air Resources Board (lu ly 14. 20 17). 
https://perrna.cdB9TH-9R6Y. 

78. David Kordus. Californians' Views on Climate Cfranqe. PUBLIC POLICY 
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its climate change objectives. Whi le increased tra nsportation"" and energy 
costs o f climate measures has been extensively documented."' measures 
that substantial ly raise housing costs are less published (e.g. , the fact that 
"net zero" homes ca nnot meet ten year cost effectiveness criteria requi red by 
statute. as recently con fi rmed by the Cali fornia Energy Commission Build ing 
Standards division).R1 

Overal l. cl imate regulations already imposed or under consideration 
for adoption as part of the 20 17 "Scoping Plan" to achieve Ca liforn ia's 
greenho use gas reduction goals place a disproportionately high burden on 
those households that have had to move further inland. drive longer 
distances. live in climates req uiring more air conditioning and heating. and 
rent or purchase housing made more costly by CalGreen·s new cl imate· 
based building codes. Even more astonishing, however. are cl imate agency 
proposa ls to actual ly expand CEOA-increasing both compliance costs and 
litigation risks-for all new pro jects. including desperately needed new 
housing. 

Increasing housing costs and expand ing CEOA hit hardest at the same 
Cali forn ia househo lds t hat have been priced out of urban housing markets. 
For example. the Office of Planning and Research {OPR) has proposed to 
expand CEOA to make d riving one mi le (even in an electric car) a new CEOA 
impact requiring "feasible" mitigation." OPR has also proposed to expand 
CEOA to make building one mile of new highway capacity {even to rel ieve 
congestion. or to bui ld a carpool lane) a new CEOA impact.'' Both new 
impacts are proposed as part of a climate policy in itiative of intentiona lly 
increasing traffic congest ion to induce people to switch from cars to buses 
(or where available. to rail )." OPR's proposal to expand CEOA has in turn 
been endorsed by Cal ifornia's lead climate agency, the Ca lifornia Air 
Resources Board (CARB). in its 2017 Scoping Plan proposa l "" 

80. Dale Kasler & lim Mil ler. Will You End up Paying More for Gas Under 
California's Cap-and-Trade E:dension? , THE SACRAMENTO BEE (July 18. 2017). 
https://perma.cdL25M-8/WR. 

81. Kate Galbraith. On Climate, a Rough Road Ahead for California, 
CALMATTERS (/uly 18. 2015). https://perrna.cdN9RE-KWPU. 

82. Ca liforn ia Energy Commission. Zero Net Energy Strategy 
Presentation (8/22/17) (on file with author ). 

83. Governor's Office of Planning and Research . Revised Proposal on 
Updates to the CEOA Guidelines on Evaluating Transportation Impacts in CEOA ( /an. 
20. 2016). https://perma.cc/8EW/-MV3Y. 

84. Id. 

85. Id . 

86. Cal. Air Res. Bd .. 2017 Climate Change Scoping Plan Update. at I 13 
(Ian. 20. 2017). https://perrna.cc/853R-6P/4 
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Expanding CEOA as a global climate strategy with the intention of 
forcing fam il ies- and disproportionately minority households-that are 
already priced out of proximate housing. and already burdened by high 
housing costs and crush ing commutes. will earn a future "Color of Law" 
dishonorable badge of bureaucratic shame when applied to the rea lity of 
hard working Californians who are forced to drive ever longer distances. for 
ever longer periods of time. to get to housing they can afford. In fact. 
expanding CEQA to intentional ly increase traffic congestion 
disproportionately hits those households without access to adequate 
housing the hardest: all Ca lifornians have to pay new gas taxes for road 
ma intenance. and all have to pay higher gas prices as part of the cap and 
trade program. but on ly aspi ring families wanti ng to purchase their first 
home or rent housing they can afford will bear the cost of an expanded and 
vague new "vehicle mile travel led" and ··traffic inducement" mitigation 
mandate that applies only to newly approved plans and projects. 

CAR B's proposed 2017 Scoping Plan takes an even mo re expansive 
approach with CEOA. recommend ing that "a ll feasible" mitigatio n measures 
reducing greenho use gas be required for all new projects and plans. wi th no 
direction as to how much is enough. or how much more economic bu rdens 
should be placed on new greenhouse gas red uctions in relation to CEOA's 
myriad other impacts and m itigation mandates for new housing," like 
school fees. inclusionary housing fees. and other fees that ca n add more 
than $ 100,000 to the cost of each housing unit 1even small rental 
apartmentsJ. 1111 Like the QPR CEOA expansion proposal. the CARB CEOA 
expansion proposal places a disparate (and case-by-case. lawsuit-by­
lawsuit) new greenhouse gas reduction obligation on new housing, above 
and beyond the many greenhouse gas reduction mandates already imposed 
on new housing construction by regulat ions such as California's extensive 
"green" building code. and housing-related climate mandates applicable to 
other sectors such as electricity generation. transportation. and waste 
management.8

" 

Groups studying the equity impacts of policies to increase urban 
density have consistent ly found that those being displaced earn lower 
incomes than those able to afford the limited numbers of shiny new 
apartments and condos being built in urban core job centers. and have 
identi fied census bureau data supporting their claim. Figure 8 shows the 
outwa rd migration of African American famil ies from core cities l ike San 
Francisco. Oakland. and San lose to outlying suburbs like Santa Rosa. 
Fa irfield and Antioch-and to even more communities in the San Joaqu in 
Val ley. 

87. Id. at 151- 52. 

88. Id. at 39. 

89. Cal. Code Regs. Title 24. Part I I . https://perrna.cdSV9W-B8ZU. 
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Figure 8: African American Family Migration from Urban Core 
Cities (2000-20 I 0) 
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The housing crisis has already resulted in severe poverty rates. 
homelessness, and the diaspora of racial minorities to ever more d istant 
locations. To then use climate policy generally, and CEOA specifical ly, to 
charge a fee or otherwise require an unquantifiable level of "m itigation" for 
every mile travelled for those forced to "drive until they qua lify" for housing 
t hey can rent or own clearly is precisely the type of disparate impact 
high lighted in decades of d iscriminatory government policies in Color of Law. 

Simi larly. to intentionally increase traffic congestion as a cl imate 
strategy-which will inevitably result in greater tardiness for those workers 
forced to live fa rther away from iobs by the housing crisis- is to replicate 
the sin of the land use regulators in Milpitas and Santa Clara county faced 
wi th the socia lly unacceptable outcome of accepting a racia lly integrated 
change to the character of their comm unity. Whether in the name of climate 
or community character. m inority commuters driving fo rty miles each way to 
the Ford factory in Milpitas increased segregation since a reliable and 
racia lly diverse workforce simply "can't be counted on" to get to their jobs 
promptly. Under this latest version of disparate impact government 
pol icies many more workers (especially those with lower educational 
attainment levels) are l ikely to suffer from OPR's strategy to use CEOA to 
intentionally increase road congestion, where the solution is less likely to be 
a whiter. more proximate workforce and more likely to be robotic workforce 
with fewer overal l workers. 

While some climate advocates have focused on developing and 
rapidly deploying clean car technologies. OPR and seven other 
state agencies have proposed to increase their authority over 
loca l land use decisions, and impose urban growth boundaries 
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(wh ich have been proven to increase housing costs and lim it 
supplies). charge developrnenl in urban areas an extra fee to pay 
for natural land conservation stewardship activities, and 
prioritize new development on the top target of CEOA lawsuits­
high density, transit-oriented housing-at the same time they 
are expanding CEOA into the uncharted and l it igious new 
Lerri lory of vehicle mile travel led and traffic inducement 
"impacts ... o0 

Meanwhile. notw ithstanding billions of dollars in new investments. 
ridership on public tra nsit has dropped in all Cal ifornia regions." and the 
nation's most authoritative tra nsit access study continues to confi rm that 
fewer than 10% of jobs can be accessed even in a 60-minute commute on 
public transit in any metropol itan region ofCa lifornia.0

' 

In a democracy that depends on majority votes, Ca lifornia's climate 
policy must be pol itically resil ient-and it cannot be blind to the race and 
class of t hose targeted with higher cost burdens. nor can it be blind to the 
hardships felt by the 40% of California's working families l iving below or near 
the poverty l ine. 

B. Global Greenhouse Gas Consequences of Housing Crisis 

Leakage. 

Ca lifornia's climate laws mandate d ramatic reductions in greenhouse 
gas emissions (GHG) generated within the geographic boundaries of 
Ca li fornia.91 GHG emissions that occur outside California are not counted in 
Ca lifornia's CHG emissions inventory. nor are these emissions required to 
be reduced. These GHG emissions include emissions from manufacturing 

90. One of the state's most prominent experts on traffic studies. Ron 
Milam of the firm Fehr & Peers, recently reported that there are numerous 
competi ng methodologies for attempting to ca lculate veh icle miles 
travelled. that VMT growth tracks population and economic activity growth 
and is not reduced by current transit systems, and emerging transportation 
technologies like app-based ride services as well as automated vehicles are 
actually increasing rather than decreasing VMT. See Ronald T. Mil lam, Fehr 
& Peers (20 17) (on file with author ). 

91. Lau ra J. Nelson. L.A. Bus Ridership Continues lo Fall: Officials Now Looking 
lo Overhaul t(1e Sys/em. LA TIMES ( May 23, 2017). https://perma.cc/PR4R-G5 K8 

92. Center for Transportation Studies. Access Across America, UNIVERSITY OF 
MINNESOTA (2017), https://perma.cc/13CT-V9GA. 

93. S.B. 32. 2015-2016 Reg. Sess. (Cal 20 16): Assemb. B. 32. 2005-2006 
Reg Sess. (Cal 2006) 
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smart phones. solar panels, computers. and cars bought and used by 
Ca lifornians. Al though Ca lifornia has created many "green jobs"- mostly for 
construction workers insta ll ing solar panels-there is also a steady exodus 
of workers and thei r fami lies who move to other states. A study by Tlie 
Sacramento Bee of U.S. Census Bureau records found that every year from 2000 
to 2015. more people left Cali fornia than moved in from other states •• The 
Bee estimated that the net outward migration during that period was 800,000 
people. In a 20 17 pol l. half of all respondents reported that they were 
considering moving out of California because of high housing costs."' 

The top destinations for these Ca lifornians are Texas. Arizona. Nevada, 
Washington. Oregon. and Colorado. However. every t ime someone moves 
from California to any of these other states. globa l GHG emissions actually 
increase because per capita GHG emissions are much higher in each of 
these states, as shown in Figure I 0. For example, the per capita GHG 
emissions in Texas are nearly three ti mes higher than Cal ifornia's per capita 
GHG emissions. California has worked very hard to reduce its GHG 
emissions and already achieved very significant decreases. However. to 
reduce the next tranche of GHG emissions by the dramatic levels required by 
law. Ca liforn ia's cl imate leaders need to decide whether to embrace policies 
that recognize equity, civil rights. the political need for loca l resiliency and 
globa l effectiveness over t ime, or are we simply playing a shel l game to drive 
ever more people (and their cars) out of Ca lifornia even if global GHG 
emissions actua lly increase? 

C. Building Housing Unaffordable to Middle Wage 

Workers Exacerbates Segregation and Promotes 

Political Insta bility, and Threatens California's Climate 

Leadership. 

The core housing priority informing current climate policies is to bui ld 
smaller housing units in ta ller existing multi-family bui ldings. State climate 
laws seek to reduce single family home construction. Existing cities and 
areas long included in plans have also complied with Ca lifornia's CHG 
reduction laws. Even ignoring Fann ie Mae's data showing ongoing strong 
consumer preferences for single fam ily homes. both for empty nest 

94. Phi lip Reese, California Exports Its Poor lo 
Wealthier People Move In. THE SACRAMENTO 
https://perma.cc/O6WV-NCGY. 

Texas, Other Stales, While 
BEE (Mar. 5, 20 17), 

95 . Drew Lynch. Californians Consider moving lo rising housing costs. poll finds , 
CAL WATCHDOG (Sept. 21, 2017). https://perma.cc/5LNT-ROLH. 



Hastings Environ mental Law Journa l, Vol. 24, No. I, Winter 20 18 

households with sen iors and for rnillennials."" the archetypal housing 
produced favored by climate advocates is simply unaffordable to middle 
income earners In a recenl report by UC Berkeley's Terner Center for 
Housing Innovation and UC Berkeley School of Law. the authors assumed 
that the construction cost per square foot of building a 2,000 square foot 
single fam ily home was general ly equivalent to the cost or building an 800 
square root low-rise apartment !generally six stories or less). Thus, the 
apartment costs 2.5 t imes more to bu ild compared to a single family home."' 
The construction costs for apartments in high rise buildings (steel and 
concrete struclures) is about twice the cost of bui lding mid-rise units. 

Midd le income fami lies can still afford (barely) to buy a $400.000 home 
with three bedrooms, lwo bathrooms. and a small yard in a distant suburb 
located north or east of coastal job centers. Middle income fami lies cannot 
affo rd, and cannot comfortably fi t. in an 800 square foot urban apartment 
with monthly rents of$3500 to $4000. 

Consistent with cl imate policy priorities. the authors of the study 
recommend dramatical ly increasing the density of existing cornrnunities.9' 
To control costs. the authors recommend cheaper. smal ler housing types 
(duplexes. quadplexes, townhomes, and mid-rise apartments). and 
development in existing comm unities for new units.'"' The au thors 
acknowledge that their preferred "Target Scenario" wou ld "not o nly entail the 
new construction of 1.9 mill ion units. but also the demolition and 
redevelopment of tens and perhaps hundreds of thousands of units." '"" 
These "demolished units would cons ist disproportionately of those paying 
"below the median rents for their neighborhoods"'" The authors then 
recommend public policy and funding solutions for displaced lower income 
households. 

Displacing hundreds of t housands of existing residents paying "below 
med ian" rents fal ls squarely on the spectrum of other policy proposals by 
academics and agencies that will disproportionately harm low-income 
residents. and communities of color Like the shameful examples described 
in "The Color of Law." like targeting low income minority communities for 
large-scale demoli tion in redevelopment schemes that never seemed to 
have enough funding to help those it hurt. Another example is promoting 

96. Patrick Simmons, Baby Boomer Downsizing Revisited: Boorners Are Not 
Leaving Their Single-Family Homes for Apartments I (20 15): Patrick Simmons. Renl 
orOwn . Young Adu/ls Still PreferSing/e-Farnily Homes I (2015). 
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97. Decker. Galante, Chapple & Martin, supra note 12, at 31-33. 

98. Id. at (pin ci te) 

99. Id. at 7. 
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community safety by targeting low income commun it ies of color for 
demol ition to make way for interstate highways in cities. The bottom line of 
this "climate" policy is displacement of those barely hanging on to housing 
in the midst of an unprecedented housing and poverty crisis in Cali fornia. 

Driving People and Jobs Out 
of California Increases Global GHG 
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" 
To date. no state agency has acknowledged the global GHG impacts 

from people moving out of state due to California's housing crisis. or 
acknowledged that an effective climate policy shou ld keep Californians at 
home and at work in housing they can afford. Instead, California's CEOA 
regulators-and a coali t ion of seven other state agencies- have threatened 
to intervene in local land use decisions with policies that increase housing 
costs and target existing urban residents with demolition and displacement. 
These policies do noth ing to increase t he housing supply, reduce 
astronomica l housing costs. o r overcome the most significant legal barrier 
to the timely completion of less expensive housing in locally and regiona lly 
approved p lans that have already been endorsed by state climate regulators 
as meeting Cal iforn ia's cl imate mandates. Updating CEOA's lawsu it ru les 
as suggested herein would in fact increase the timely production of t he 
types of housing favored by climate pol icies, and most frequent ly sued 
under CEOA. As discussed below. however. these common sense CEOA 
lawsuit rule reforms run afoul of one of Sacramento's most powerful special 
interests- the union leaders (and their CEOA law firms) comprising the 
Bu ilding Trades Council. 

Functioning infrastructu re. qual ity publ ic services. and more housing 
all work in tandem along with the land use plans and o rdinances that allow 
for thoughtful integration of these related community needs. When it 
becomes the norm to have dysfunctional transportation systems and 
deteriorating parks and libraries, then community resistance to new housing 
gets even stronger. The envi ronmental and climate policy objectives of 
encouraging higher density. tra nsit-oriented communities become even less 
l ikely to survive the loca l political approval process. CEOA lawsu its occur 
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only housing pro jects that have managed to run this commun ity political 
gauntlet successfully, and actually get approved. There is no rel iable metric 
for assessing the number of housing projects and ho using units that lay on 
the cutting room floor from projects that never make it to or through the 
local approval process. Similarly, there is no metric for pro jects t hat get 
substantia lly downsized as part of the approva l process. based on CEOA 
I itigation risks or threats. 

VI. Why do CEOA Lawsuit Rules Still Allow Anonymous Lawsuits 

to be Flied to Advance NonEnvironmental Agendas Against 

Environmentally Benign or Beneficial Projects Like Housing? 

A housing crisis has driven Ca lifornia to have the highest poverty rate 
of any state in the natio n (more than 20%, or nearly 9 mi llion people. 
according to the US Census)'02 and that leaves 40% of Ca lifornians unable to 
regularly meet basic household expenses (forced to choose between 
medical care, housing costs. and other routine expenses - and one paycheck 
or injury/illness away from potentia l ho melessness. according to United Way 
of Ca lifornia).' 0

' Combined with 6 years of data demonstra ting that infi ll 
housing is the top target of CEOA lawsuits statewide. why has one of the 
most accomplished pol iticians of his generation and a "progressive" 
Democratic party supermajori ty thrown in the towel on ending CEOA 
lit igation abuse? 

Governor Jerry Brown-the same man who was so frustrated by CEOA 
during his term as Oakland Mayor that he penned an amicus brief to the 
Ca lifornia Supreme Court which unsuccessfully sought lo overturn an 
appel late court decision that elevated private views from private homes as 
an "impact" deserving of CEOA protection from the horror of viewing four 
story town homes'0'-promised to reform CEOA. ca lling i t the "Lord's Work." 
By his fourth term. he had given up. In an interview with UCLA's Blueprinl 
magazine, he was blunt in explaining why he couldn't reform CEOA. stating 
"the unions won't let you because they use it as a hammer to get project 
labor agreements. "'0' 

I 02. Dan Walters. Whw does California liave the nation's nighest povertw /eve/?. 
CALMATTERS (Aug. 13, 20 17). https://perma cc/GMM9-OWUA. 

I 03. Betsy Block et al . Struggling to Gel by The Real Cost Measure in California 
20 15, UNITED WAYS OF CALIFORNIA 28 (2016). 

104. Hon. I. Brown. amicus brief to the Californ ia Supreme Court in 
Pocket Protectors v. Cil!J of Sacramento (No. C046247J 2005. 

105. lim Newlon, Gov. /errw Brown: The Long Struggle for the Good Cause, 
UCLA BLUEPRINT (2016). https://perma.cc/OC6D-R6FD. 
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Governor's Brown's blunt concl usion that certain construction 
unions-and not the environmenta l advocacy groups more freq uently 
associated with environmental laws like CEOA-have blocked CEOA reform 
was demonstrated in the following two legislative CEOA reform efforts in 
2016 and 20 17. 

A. Protect Anonymity - Oppose T ransparency. 

To try to advance one of the I itigation rule changes that wou Id end 
CEOA abuse. several experienced CEOA lawyers representing both public 
agencies and private appl icants fi rst requested the California Judicial 
Council- which eslabl ishes court rules such as whether parties fil ing 
lawsu its need to disclose t hei r identity- to amend the CEOA court ru les 
that require disclosure at the front end of CEOA lawsuits during fi ling.""' The 
Ru les of Court already require th is disclosure at the back end.'0' The 
disclosure is required if the party wi ns the lawsuit and wants to be paid 
attorney fees and a bonus from taxpayers. if the lawsuit is against a public 
agency, and if the lawsuit chal lenges a permit issued to a private party. The 
Rules of Court also already require those fil ing "friend of court" briefs when 
they are not a party to the lawsu it to disclose their identity and interests.'"' 
The Jud icia l Counci l , most of whom are appointed by the Legislature. balked 
at our request. The rat iona le was that requiring disclosure of who sues 
under CEOA was a pol icy decision to be made by the Legislature."'" Working 
with several senior CEOA lawyers who represent both public agencies and 
private sector applicants. some members of the legal team who fi led the 
Judicial Council request then drafted legislation that would help end 
manipu lative abuse of overburdened superior judges by requi ring those 
fil ing CEOA lawsuits to disclose their identi ty and interest. ludges have 
been directed by the Ca liforn ia Supreme Court to interpret CEOA 
expansively to protect the environment, but are under no such d irection to 
interpret CEOA expansively to advance the economic interests of 
anonymous litigants. 

One of these bills, Assembly Bi ll 2026 was then considered in a policy 
committee hearing in the Legislature The chief lobbyist for the Building 
Trades (which primari ly represents mechanica l trade loca ls like mechanical. 
electrical and pipefitters). strongly opposed requiring disclosure in CEOA 

I 06. See Cal. Code Civ. Proc.§ I 021 .5 

107. Id. 

108. Ca l. R. Ct 8.520 (c) 

109. DeHerrera. Friedman, ET Hernandez. supra note 4, at 78-79. 
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lawsuits, saying t his cha nge would "dismantle" CEOA. 11
'' All major 

environmenta l groups that routinely lobby in Sacramento-like the Sierra 
Club and Cal ifornia League of Conservation Voters-piled on, inexplicably 
opposing simple disclosure and tra nsparency by those fi ling CEOA lawsuits. 
The hearing was pa rticularly ironic in that t hese identical labor and 
environmental lobbyists had just urged expanding the transparency 
requ irements of the Coastal Commission-but irony was in short supply in 
this tense face-off between political integrity and political patronage. 
Patronage won: whi le the Democratic cha ir chided the labor lobbyist by 
noting that was hard to see why transparency wou ld "d ismantle" CEOA. the 
legislative amendment was defeated in a party line vote." ' 

Others have documented union use of CEOA lawsuits. but such 
information is hard to come by- and hard to readi ly verify using on line 
resources-since unions rarely sue in their own name and instead make use 
of the anonymous CEOA lawsuit abuse route.111 

B. Protect Duplicative Lawsuits: Allow Anyone to Litigate 

Every Approval. Every Time- Unless Projects Pay 

Prevailing Wages and Use Apprenticeship Program 
Workers. 

Cal ifornia has an elaborate web of laws aimed at requ iring every 
commun ity to adopt land use plans that balance economic growth. 
environmenta l protection, and equity (including affordable housing for low 
income Californians). None of these plans can be approved without first 
completing the CEOA process, most often an Environmental Impact Report 
(EIR). Developing these plans and the EIR generally takes 1-3 years. costs 
hundreds of thousands and sometimes millions of dollars, involves an 
extensive community outreach process. and advisory vote by appointed 
planning comm issioners. and a fi nal vote by an elected City Council or 
Board o f Supervisors. These plans ident ify where future housing and 
transportation improvements are supposed to be located, as well as parks, 
employers, schools and other land uses. The plans also identify how much 
housing should go where, often with a range that allows for futu re 

110. Assemb/. Natural Resources Comm.: Hearing on A.B. 2002 and A.B. 2026 
(Apr. 2016) 
http://ca I channel .gra n icus.com/Med ia Player. ph p?view _id= 7 &cl i p_id= 3592. 

11 1. Assernbl. Natural Resources Comm.: Hearing on AB. 2026 (Apr. 2016) 

112. Dowrnenled Building Trades Union Abuse of California Environmental 
Oualily Acl (CEOA) 2014-2017. COALITION FOR FAIR EMPLOYMENT IN 
CONSTRUCTION (Ju ly 27, 2017). https://perrna.cd3D2F-YTZ6. 
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adiustments within t he range. These plans ca n then be targeted by CEOA 
lawsuits. and inva lidated if a judge finds that the EIR was deficient. 

Even if the EIR is not flawed. and the plan takes effect without a 
lawsuit or after a lawsu it. most new housing pro jects wil l need to go through 
the CEOA process all over aga in. and the project can be sued aga in. even if 
it complies with the plan . For big proiects that req ui re mult iple approvals 
over time for each phase. more CEOA is general ly requ ired for each phase. 
and pro jects can be sued again for each phase. For some projects. these 
duplicative rounds of CEOA lawsuits sometimes span twenty years. and 
twenty lawsu its. or more. 

The 20 16-20 17 Legislative sessions each took a bank shot approach to 
ending duplicative lawsu its. Here's the bank shot: CEOA al ready includes a 
statutory exemption for pro jects which an agency is required to approve as 
long as the pro ject satisfies all approva l eligibi lity requirements. For 
example, if a homeowner wants to replace windows with energy-efficient 
double-paned windows. some cities requi re the ho meowner to obtain a 
"bu i lding permit." The city does not have the discretion to deny this type of 
perm it as long as the homeowner meets permit approva l criteria (e.g .. the 
window is not too close to the next door neighbo r).111 Local agency 
approva ls for apartments and condominium pro jects are more complicated, 
and cit ies have genera lly reta ined the discretion to add conditions of 
approval or exercise their judgement to downsize or even disapprove a 
project-and CEOA applies to these "discretionary'' permi t decisions. 

In 2016, when t he housing crisis was reaching its first political 
crescendo in Sacramento and the Governor declared that a state funding 
solution for housing was infeasible -we could not "spend our way o ut of 
the crisis"""'-the Governor attempted to squeeze through the eye of a 
needle a proposa l to create a new state law that would assure that 
apartments and condominium proiects received "ministeria l" perm its as 
long as the pro ject complied with al l local standards. and set aside some 
un its for low income residents.,,.. The Governor's proposa l covered only 
housing pro jects sized and located to comply with approved city land use 
plans. and as noted above, these plans have al ready gone through the CEOA 
compliance process. 

The Governor's "ByRright'' proposed permit process-in which an 
appl icant was entitled as a matter of law to receive a permit for a housing 

I I 3. See Window Permil Checklist. City of Berkeley Permit Service Center 
(2010). 

II 4.Liarn Di llion. Governor: We Can't Buy Our Way Out of Affordable Housing 
Problem, LA TIMES (May 31. 20 16). https://perma cc/7'n'9-FULD. 

I 15. Liam Di llion. Why Construction Unions Are Fighting Gov. Jerry Brown's 
Plan For More Housing, L.A. TIMES (July 20, 2016). https://perma.cc/P8EK-WIGT 
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project that met strict envi ronmental criteria- included low-income 
housing. complied appl icable legal standards, and was consistent wit h the 
approved local land use plan for which CEOA had al ready been completed 
It wou ld have sped up housing approva ls by avoiding a second round of 
costly and time-consuming CEOA studies, eliminated the potential for a 
second round lawsuit against a project that complied with a plan . and used 
an existi ng CEOA exemption having to legislatively enact a new CEOA 
exemption or streamlining process. Avoiding statutory amendments to 
CEOA was a politica l necessity, since legislators receiving the endorsement 
and campaign funding contributions from the powerful Bu ilding Trades 
construction un ion were required to make a l itmus test comm itment to 
avoid amending CEOA. (Bui lding Trades Council members use of CEOA 
lawsuits as leverage for giving their members construction jobs is described 
further in our first report. and below.) 

The Governor's "By Right" proposal in 2016 died without a single 
Legislator being wi ll ing to endorse it- the proposal was never even put in 
print and introduced as legislation. Opposition by Building Trades to this 
proposal was vociferous, 116 and other unions generally remained silent, even 
though union members-who typica lly ea rn too much money to qualify for 
"low income" housing and not enough to pay for housing near their jobs, 
especia lly in the large job markets in the Bay Area and Cal ifornia- would 
have been the major beneficia ry of speeding up the approva l of new ho using 
pro jects without CEOA lawsu it delays. Construction workers wou ld get 
work. and the creation of a significant new housing supply in existing 
commun it ies would have helped Cal ifornia catch up with a deficit of more 
than o ne mi ll ion new housing un its.117 

The politica l buzzsaw the Governor ran headlong into was the fact that 
only CEOA lawsuits against specific pro jects which are proposed to be bui lt 
by a specific agency, company or person. create leverage required to avoid or 
settle a CEOA lawsuit in exchange for entering into a private contract 
between the pro ject applicant and the union chal lenger. The form of private 
contract is a "Project Labor Agreement," and requ ires the project applicant 
to use workers from specific un ion locals for designated types of work (and 
to make financial contributions to the union's law firm and central 
leadership to help fund CEOA lawsu its aga inst other pro jects)."" This use of 
CEOA lawsu its and lawsuit threats is the "workaround" used to avoid 
appl icable federal and state laws that prohibit public agencies from 

116. id. 

117. Elijah Chi land, Here's I-low Serious California's Housing Shortage Has 
Gotten. LA CURBED (Mar. 4 . 20 16). http://perma.cc/27FS-HAGG. 

I 18. Kimberly Johnston-Dodds, Constructing California: A Review of Proiect 
Labor Agreements. CALIFORNIA RESEARCH B UREAU. CALIFORNIA STATE L113RARY (Oct. 
200 I J. https://perma.cc/TK9F-REN4. 
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requiring applicants to enter into contracts with private entit ies l ike unions 
as a condition of receiving agency approval. The courts have upheld a 
narrower set of laws t hat: allow agencies to require un ion contracts for 
projects undertaken by the agency itself. and to require "prevai li ng wages" 
for projects receiving public funds. 

After 20 16's "By Right Fight." Senator Weiner introduced Senate Bill 35. 
which was quickly dubbed "By Right Light." S.B. 35 also required ministerial 
approvals of housing pro jects that complied wi th plans (and thus greatl y 
irr itated "loca l control" advocates such as the representat ives from the cities 
and counties who wanted to retain their authority to approve. downsize. add 
conditions . or deny such projects) 110 However. S.B. 35 had the one magic 
ingredient missing from the Governo r's 20 16 proposal. wh ich was to require 
housing projects using this "min isterial" approval process to pay "prevailing 
wages" and benefits to construction workers. and use construction workers 
enrolled or t rained in apprenticeship programs which are generally run by 
Building Trades for union members. "" Wh ile the magn itude of cost increase 
to housing prices ca used by paying h igher wages and benefits to 
construction workers are d isputed, 111 at the low side estimate prepared by 
union advocates housing costs increase by 12%, 122 in a middle range as 
reported by UC Berkeley's Program on Housing and Urban Pol icy concluded 
that prevail ing wages added 9% to 37% to construction.'21 and a 48% 
construction cost increase was reported by Beacon Economics in a 2016 
study of a preva i ling wage ba llot initiative enacted in Los Angeles.'" Since 
Ca l ifornia's average home already costs 2.5 times more t han t he average 
home price nationa lly. and since the US Census has concl uded that high 
housing costs are the reason Ca liforn ia has the nation's h ighest poverty rate. 
even a 12% increase in housing costs-with no offsetting cost reductions-

I 19. See. e.g. . League of Cal ifornia Cities opposition to S.B. 35. 
h ttps://perma.cc/283C-37SW. 

120. S.B. 35. Ch 366, 20 16-2017 Reg. Sess. (Cal. 20 17). 

121. Liam Dill ion, Here's frow cons/ruction worker pay is dominating California's 
housing debate, LA TIMES ( May 12, 2017). http://perma.cc/B42R-TIMK See also, 
Affordable Housing Cost Study, CALIFORNIA DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT, 47 (Oct 20 14); Newman & Blosser. lrnpacls of a 
Prevailing Wage Requirement for Markel Rate Housing in California . CALIFORNIA 
HOMEBUILDING FOUNDATION, 16 (Aug.24.2017). 

122. Interview with Bobby Alvarado. Executive Officer. Northern 
Californ ia Carpenters Un ion (Sept. 27, 20 17). 

123. Sarah Dunn. The Effects of Prevailing Wage Requirements on ff1p Cost of Low 
Income Housing, 59 INDUS. & LAB, REL. REV. 14 1 (2005), 

124. Christopher Thornberg et al.. Measure Il l. BEACON ECONOMICS. 19 
(2016). 
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rnakes the housing built under S.B. 35 less affordable to prospective 
residen ts. S.B. 35 was signed into law on September 29. 20 17. m 

Use of a putatively color-blind law like CEOA to extract labor 
agreements continues a regrettable history by some unions to seek 
economic advantages for their members at the expense of African Americans 
and other minorities, who along with younger Cal ifornians are disparately 
impacted by Cali fornia 's housing crisis and CEOA's structural bias in favor of 
the status quo. As wel I documented in Tne Color of Law: 

The construction trades continued to exclude African Americans 
d uring the home and highway construction booms of the postwar 
yea rs. so black workers d id nol share with whites the substantial 
income ga ins that blue col lar workers realized in the two big 
wage growth periods of the mid-twentieth century- war 
production and subsequent suburbaniza tion. African Americans 
were neither permitted to live in the new suburbs nor, for the 
most part. to boost their income by participating in suburban 
construction ... 

A I 960's executive order coveri ng contractors o n federally funded 
constructed pro jects proh ibited racia l discrimination and 
req uired affirmative action to recrui t African Americans. Yet 
when a new central post office was authorized for Oakland. 
Ca lifornia (on land clea red by displacing more than 300 fami l ies. 
mostly African American). not a single black plumber. operating 
engineering, sheet metal worker. iro nworker. electrician or 
steamfittwer was hired for its construction. When the Bay Area 
Rapid Transit subway system (BART) was buil t in 1967. not a 
single African American skilled worker was hired to work on it. 
The Office of Federa l Contract Compliance blamed the unions. all 
certified by the Natio nal Labor Relations Board. for not 
admitting black members. The BART general manager allow that 
although BART was "committed to equal opportunity," it was 
unwil ling to insist on nondiscrim ination because that might 
provoke a work stoppage and "lo lur prime responsibil ity to the 
publ ic ... is to deliver the system ... as nearly on time as we 
possibly can ." Although federal regulations provided for 
termination of a contractor for fail ing to comply with the non­
discrim ination order. no penalty was ever imposed. " 11◊ 

125. S.B. 35. supra note 120. 

126. Rothstein. supra note 23. at 161, 168-69. and 223-36 (regarding 
discrimination against Latinos. Asians. and other ··non-caucasions"l. 
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C. Impose Nuclear Option of Reversing Project Approvals 

For Minor Glitches In Thousands of Pages of Technical 

Report; Allow only Good Buddies to Fix Studies While 
Building Projects. 

A parade of what o ur first report calls "Buddy Bil ls"-l imiti ng CEOA 
lawsuit jud ic ial remed ies and speeding up lawsuit schedules for politica lly 
favored professional sports owners and the Legislature itself- were 
introduced since we completed ou r first report. and most were approved. 
For example. the Legislature decided tha1· its own office building should not 
be affected by the delays and cost overrun risks that occur with CEOA 
lawsuits. and in an uncodified budget bi ll gave itself the same remedy 
reform deal as it gave its favorite hometown basketbal l team in the Kings 
Arena Buddy Bi ll (SB 743) introduced and enacted in the last 72 hours of 
now Mayor (then Senate leader) Da rryl Steinberg. The NBA champion 
Wa rriors got a deal to expedite the outcome of their CEOA lawsuit. but bills 
to give the same exped ited lawsuit dea l to an office tower. LA basketbal l 
arena . and corporate headquarters pro ject remain stalled after the fi rst year 
of this legislative session. 

The Legislature's wil lingness to shelter itself and favored pol itical 
cronies from the nuclear optio n of CEOA's most common judicial remedy 
has been forcefully and repeated ly criticized by the editorial boards of 
Cal iforn ia's major newspapers. which have demanded the same CEOA 
jud icial remedies for the rest of us. 121 To al low housing projects to be 
dera iled by NIMBY and labor lawsuits. whi le shielding its own office building 
and sports venues from CEOA lawsuit delays, shines the brightest of lights 
on why the much-publ icized Legislative "housing package" of 2017 will do 
little to noth ing to get a lo t more housing bu ilt. and as the Governor noted 
wi ll actua lly increase housing costs at a t ime when housing is already 
unaffordable to average Cali fornia households.12

• 

127. CEOA for thee. but not for me. THE ORANGE COUNTY REGISTER (June 24. 
2016). http://perma.cc/4GCS-UENO: Liam Dil lion. A key reform of California's 
landmark environmental law hasn't kepi its promises, L.A. TIMES (Jan. 24, 20 17). 
http://perma.cc/L24V-F5GN: Scott Peters. CEOA an obstacle for needed housing in 
California. SAN DIEGO UNION TRIBUNE I Mar. 3, 2017). http://perma.cc/ZP7K­
WCUS; Jim Wunderman. California can·1 reach greenhouse-gas targets wilhoul CEOA 
reform, S.F. CHRONICLE (luly 23. 2015). http://perma.cc/B018-CJ6L: CEOA reform 
bill falls short. SF GATE (Aug. 16, 2014 ). http//perma cc/OLL4-MA9G. 

128. Dan Walters. Walters: Bills would make California nousing even more 
expensive. THE MERCURY NEWS (Aug. 16, 20 17). http://perma.cc/M070-LBAO: 
Liam Dilli on. The housing package passed by California lawmakers is the {1iggest 1fting 
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VII . Who's Responsible for Perpetuating CEOA Litigation Abuse 

Against Housing? 

Using CEOA lawsuits over and over in the same communities. often for 
nonenvi ronmenta I reasons. rem a ins fiercely defended by an a 11 iance of 
NIMBY environmental advocates and bui lding trade union leaders-both of 
which are backbone supporters of the elected legislators in the two-thirds 
majority Democratic Party in the Assembly and Senate. This coalition has 
created an iron curtain of opposition to reform ing CEOA lawsu it ru les to get 
more housing produced more quickly in locations that have already gone 
through at least one round of prior CEOA review. Governor Brown, who 
cal led CEOA reform "the Lord's work" when he came into office seven years 
ago-after d irectly experiencing CEOA delays and cost overruns in his 
efforts Lo bring 10.000 new housing un its to downtown Oakland d uring his 
two terms as Oakland's mayor-conceded last year that the pol itics of CEOA 
refo rm were extremely difficult "because labor likes to use CEOA lawsu its to 
secure Plproject l Llaborl Ajgreementsl .""' PLAs are private deals cut 
between a project sponsor and a particular union local. For projects and in 
territories where multiple un ion locals vie for jobs, multiple CEOA lawsuits 
have been fi led against the same project. By threatening or filing and then 
settling a CEOA lawsuit. union loca ls gain leverage to demand PLAs that 
require t hat its members get a negotiated set of project jobs Even projects 
that are required by law. or agree to pay. the "prevailing wages" established 
by a state agency (wh ich are typically just under three times higher than 
local wages for comparable work). find themselves ta rgeted with CEOA 
lawsuits and lawsu it threats by union loca ls that demand that jobs go to 
their members - payment of prevailing wages alone is not sufficient. 110 

It is no coincidence that the campa ign watchdog organization Maplight 
has discovered that construction unions are also the largest single donor to 
Sacramento legislators with campaign cont ributions in excess of $4 mi llion 
for t he most recent yea rs data is avai lable. with the next five highest interest 
groups. including state and local government employees and police and fire 
fighters unions. each falling below $3 million.111 

they've done in years But il won'/ lower your rent . LA TIMES (Sept. 15, 2017). 
http://penna.cc/0694-BL8T. 

129. lim Newton, supra note 105. 

130. See Liam Dillion. Here's how cons/ruction worker pay is dominating 
California's housing debale. L.A. TIMES I May 12. 20 17). http://perrna.cc/ B42R­
TfMK. 

131. See Interest Groups, MAPLIGHT, http://perma.cc/9IMC-7C98. 
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Data showing that the vast ma jority of California's un ion workers. who 
make too much money to qualify for subsidized "low income" affordable 
housing, but not enough to rent ( let alone buy) a home near where they 
work. suffer most acutely from the housing crisis combination of an acute 
housing supply shortage. extremely high housing costs. and da ily commutes 
tha t for many workers (includ ing construction workers! now extend to three 
hours or more each day (and cause some workers to sleep in pickup trucks 
near job sites away from thei r fami lies for much of the week). 

Nevertheless. although more than 130 housing bills were introduced 
to address the housing crisis in 20 17. as t he Los Angeles Times editorial board 
critically noted: 

I Llegislators and Brown are still avoiding some ol the most 
controversial, and possibly, effective reforms. What about changes to 
the Cali fornia Environmental Quali ty Act. which is too o ften used to 
block or shrink infill . transit-ad jacent housing developments that are 
exactly the kind o f environmentally-friendly projects the state needs?"' 

Such entreaties. and t he housing needs of its members. have not 
moved bu ilding trade leadership to reconsider its "transactional" use of 
CEOA lawsuit t hreats to force PLAs. Not since the prison guards un ion was 
the most powerful union in Sacramento-powerful enough to secure CEO/\ 
exemptions for prisons which then incarcerated generations of young 
people-has a trade union so completely controlled the "environmental" 
priorities that CEOA once protected. 

Conclusion: Prayer for Relief 

In August of 2016. I joined more than I 00 fel low Democrats on the 
lawn of former State Treasurer Phil Angelides in Sacramento in a fundraiser 
for Hilary Clinton. Former President Bill Cl inton spoke at t he event. and 
graciously praised Ca lifornia for its innovation economy. its environmenta l 
leadership, and its generous funding of Democratic party candidates. He 
then gave us al l a jo lt when. with a sharp eye and serious tone. he explained 
that when he was growing up in Arka nsas. "everyone knew that if you worked 
hard and played by the rules. you'd do better than your pa rents That wasn't 
true if you were black, and we needed to work on that. But it was true for the 
rest of us." 

Having secured our attention. he went on to explain that for too many 
Americans-including people li ving not too fa r away from where we were 

132. See Times Editorial Board. To End lhe Housing Crisis, California Leaders 
Can't Be Afraid lo Pul All Options on the Table. LA TIMES (May 27, 20 17). 
http://perma.cc/BU 7S-2 783. 
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standing in the Centra l Va lley- that prom ise that you'd do better than your 
parents if you worked hard and played by the rules hadn't been true for far 
too long. in some areas. for generations. He said what we have now in 
America just wasn't ok. and we needed to all acknowledge-both parties­
that we'd made some mistakes. "None of us knew," he said, "what 
globalization was going to mean for American workers, for manufacturers." 
And now that we do know. "we have to acknowledge the pain, we have to 
work on restoring upward mobility and the America n dream. to the huge 
numbers of people in vast areas in the country t hat are suffering." 

President Clinton spoke to my heart with that speech. and he spoke to 
my own background as a child of Pittsburg, California. where struggling 
famil ies are still suffering from the shutdown of so many Cal ifornia factories 
in the 1980s and 1990s. And in that crowd of Hilary supporters, I saw the 
si los. the walls we have created between the haves and have-nots, where 
many in the crowd-incl uding the top ranking envi ronmental regu lators in 
the Brown admin istration-stiffened with resistance to the notion that they 
bore any responsibi lity for creating or solving the suffering of so many 
Instead. I saw in the crowd a shudder of re jection-"those people" and 
"those jobs" are at odds with ou r politically correct policy priorities, which 
are best addressed at tony conferences among the wel l-dressed and well­
educated where "those people" are tucked away discretely beh ind kitchen 
doors and valet stations. 

I saw that rejection in CEOA lawsuits across the state that oppose 
housing for "those people." l ike the lawyer challenging a Habitat for 
Humanity affordable housing project in downtown Redwood Citym that will 
block part of the view from the single fami ly home he converted to an office 
more than twenty years ago. 

I saw it in the vit riol of opponents of a Planned Parenthood cl inic 
relocating to an existing office bui ld ing, in a CEOA lawsuit11

' spanning more 
than three years. based on the city's fai lure to evaluate the environmenta l 
consequences to noise and public safety that the l itigants have themselves 
prom ised to cause if the clin ic is allowed to open. I see it in the three other 

133. Friends of Cordilleras Creek v. City of Redwood City, No. CIV5 I 7288. 
2013 Cal. Super. LEXIS 11599. at I, 2 (Nov. 15, 20 13). 

134. Respect Life South S.F. v. City of South S.F, No. 524437 (Cal. Super. 
Ct. Filed Ju ly 2. 2014); Respect Life South S.F. v. City of South S.F. 15 Ca l. 
App. 5th 449 I 20 I 7). 
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CEOA lawsuits targeting hea lth care facil ities in Kern County,"' San 
Leandro.'1o and Wil lits. 111 

I saw the kids that wi ll attend school in trai lers, and never experience 
the school improvements built and funded. but stalled by CEOA lawsu its in 
El Cerrito. 11

tt Mi ll Va lley,119 San Mateo."0 Mendocino. Los Angeles. '"" and 
Imperial County. 

I saw the kids and grownups sidelined by CEOA lawsu its against parks 
in Sal inas."' San Rafael.'" San Francisco.'" Newport Beach,"' Albany1

'
16 and 

Marina Del Rey.147 

I saw patrons of San Francisco·s library,''" the Gene Autrey Museum.''0 

and the San Martin Mosque as these pro jects spend their limited funds on 

135. Tehachapi Area Critical Land Use Issues Group. !Ca l. Super. CL. 
Cnty. of Kern. Filed Oct. 19. 2011 ). 

136. Preserve San Leandro Mobi lity v. City of San Leandro. 20 I 0. Ca I. 
Super. Ct. Cnty. of Alameda. (Filed May 28, 20 I 0). 

137, Keep the Code v. City of Willits. (Ca l. Super. Ct. Cnty. of Mendocino. 
Fi led May 4. 2015). 

I 38. CEOA Working Group, CEOA Misuse Case Study: Portola Middle School . 
El Cerrito. (Oct. 6, 20171. https://perma.cc/8D3G-W3M9. 

139. Citizens for Educated Government v. Mil l Valley School District, 
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140. Alliance for Responsible Neighborhood Planning el al. v. 
Burlingame School District. No. CIV 519075 (Ca l Super Ct. Cnty of San 
Mateo. Fi led May 15. 2014). 

14 l . Eastwest Stud ios v. City of L.A. (Ca l. Super. Ct. Cnty of L.A. Filed 
Sept. 17, 20 I 7). 

142. Higashi Farms, Inc. v. City of Sa linas. (Cal. Super. Ct. Cnty. of 
Monterey. Filed Dec. 18. 2014). 

143. Ga ll inas Creek Defense Counci l v. City of San Rafael. (Cal. Super. 
Ct. Cnty. of Marin. Filed Jan . 17. 2013). 

144. Sierra Club v. City of S.F. Now. CPR-12-5 I2566. 20 14 Cal. Super. 
LEXIS 2773 (Ca l. Super. Ct. Cnty. of S.F. Filed Feb. 5.2013). 

145. Banning Ranch Conservancy v. City of Newport Beach. (Cal. Super. 
Ct. Cnty. Orange. Filed Aug. 24, 2012). 

146. Sierra Club v. East Bay Regional Pwa rks District. !Cal. Super. Ct. 
Cnty. of Alameda . Fi led July 29, 20 15) 

147. Ballona Wetlands Land Trust v. California Coastal Commission. 
(Cal Super. Ct. Cnty. of Los Angeles. Filed Feb. I I. 20 I 3). 
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5 I1 469. 20 12 Ca l. Super. LEXIS 4130 (Cal. Super. CL. Cnty of S.F. Filed July 
26, 2012). 
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lawyers fussing about the detai ls of traffic stud ies drag on for years after 
everyone thought their project was "approved." 

I saw the emergency communication services of Los Angles. Google's 
internet fiber project. metro pro jects, bicycle plans. shuttle bus services."0 

tree removals in Beverly Hills"' and tree planti ngs in Santa Monica."' and 
sed iment removal in a water reservoir. all arrayed in front of a harried 
superior court judge asking-reasonably-what is the environmental 
problem that bri ngs you to my court. and then diving into thousands of 
pages of detai led study for Lhat "gotcha" moment when the judge says . "let's 
vacate this whole approval and just go back to fix this one thing." 

And I saw thousands of stalled affordable housing un its projects'" 
scrambling for funding given the demise of California's redevelopment tax 
increment laws. apartments next door to new transit statio ns thaL cost 
Cal ifornia's trusting taxpayers billions of dol lars to construct. and 
apa rtments in neighborhoods in virtually every Cal iforn ia community with 
struggling strip ma l ls and cleaned up industria l lands. perfectly situated for 
residentia I use. 

These projects-all included in the stacks of more than 1.000 CEOA 
lawsuits in our offices-don't get any more "environmental" or "equitable" 
with t ime. The housing crisis has gotten worse, the migration of 
Cal iforn ians to lower cost states with higher per capita CHG has made 
global climate change worse, and the burden of these misbegotten 
government pol icies once aga in falls disproportionately harder on people of 
color struggling for a fair shake. not a hand shake and environmental 
platitudes. The status quo created by CEOA's l itigation rules is morally and 
environmental ly unconscionable. Modest reforms. not "buddy bi lls" or 
sweeping exemptions. wi l l restore CEOA to its important ro le in protecting 
the environment and publ ic hea lth. The housing crisis. and the suffering of 
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WL 2112039: Dessins v. City of Sacramento. !Cal. Super. Ct. Cnty of 
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too many Cal ifornians. are more important than the specia l interest 
campaign contributor defenders of the status quo. 
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